Executions 4 


3 e : 
Treatiſe Shewing and Explaining the Na- 


ture of Executions in ſeveral Rules, and * may Sue 
Execution or not, and againſt what Perſons. By and 
out of what Court Execution to be Awarded; The 
ſeveral Sorts of Execution, and when to be Sued out. 
To what time Execution ſhall relate, as to Lands, as to 
Goods. Executions joint or ſeveral®Copies adSatisfoe. 
Heri facias, how the Property of the Goods is altered 
by the Sheriffs Seizure, or not. Stat. 29 Car. 2. c. 3. 
explained. Habere far ole onem. What Execution 
after Cad Ss, Elegit, & c. Scirè facias, the Nature and 
Reaſon of it, and Proceſs. Elegit. Levari facias. 
Rot, the Nature of it. Of Re- extent. Stat. 32 Hl. 8. 
5. explained. What Things are extendible, and in | 
binds of whom. Where the Conuſee, &. ſhall hold 
the Land over: Execution in reference to the King's 
Prerogative. Liberate. Statute Merchant, Staple, and 
on 23 H. 6. the Diverſity of their Natures. Recogni- 


and Pleadings. Declarations and Pleadings on Sta- 

tutes and Recogniſances. Pleas after Judgment. Of 
Diſcharging of Executions by ſeveral ways. Of 
Reſtitution. 


All Illuſtrated and Explained, in Subdivifions, by our 
Book, Caſes, Reports, and Preſidents. 
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PREFACE 


T is conimonly ſaid (and with truth 


_ enough) that Execution is the Life 
of the Law; for all the Originals, 
ounts,Pleadings, Iſſues, Trials and Juag- 
nents, till they conclude in this, are but 
edious and chargeable Preliminaries, and 
vithout Execution are butDzficiles nuge. 
But When a Man comes to recover his 
Debt or Duty, Coſts and Damages, he 
ay then ſing a Requiem, and applaud 
timſelf with a finis coronat opus. There- 

ore it appears to be matter of weighty 
onſideration and great Dexterity, that 
he end be anſwerable to the Means, 
and that after all it may not be Super- 
eded, Reverſed or Defeated, but that 
1e Execution may be grounded upon 
good Baſis, How many fatal Miſcar- 
ages do we meet with when they are 
ot exactly applied to the Judgment, 
ut vary from it? when they are not 
"A'S -:: awarded 


The Preface. | 
Awarded out of the Right and prop 
Courts, or not directed to right or prof 
per Perſons or Places? Sometimes th 
Actions are joint where they ought t., 
be ſeveral, and è contra. Sometime. 
and in ſame Caſes, one Execution may; 
be taken put after another, and ſome; 
times not, and a miſtake thereof may 
finally Bar. Some things are extendibl 
or not, and upon ſome Sorts of Exceu 

tions and not upon others; and ther; 
are great diverſities between Extentf 
upon a Judgment and upon a Statut 
and alſo upon a Statute Merchant an 
a Staple 3 and very often the Queen 
Prerogative (if the Subject be nol 
wary) will ſweep away all. As for ri 
Learning of Statutes and Recognizance 


its very nice, depending wholly upo : 
Statute Law. It is of great uſe in Mah, 
ters of this Nature to underſtand how: 
and by what means a Man may bühne 
diſcharged out of Execution, either . 
to Body or Lands; and one muſt hav... 
a care what Releaſes or Surrenders h 1 
gives or accepts, and what Purchaſe - 
he makes, leſt he totally deſtroy the 
Effect of his Execution. Saperſedeas * 
are frequently granted either quia in 
pr vide, or quia erronice emanavit ; ans £ 
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The Prat 


in many Caſes Reſtitution is awarded 
ehr irregular Entries, andfReverſals by 


ror. | All wich Matters I have large- 


and diſtinctiy treated of, for your 
"I etter Direction in theſe weighty Mat- 


Ers, and prevention of Miſcarriages' i in 
Me Management thereof. 

I have explained the Nature of Ex6- 
TZutions in ſeveral Rules, and treated: 
of the ſeveral Sorts of Executions ar 
ommon Law and by Statute Law; 
Ind to what time Execution thall pos 
s to Land and Goods. 
Thave Treated of Scire fat iar in be- | 
eral, che-Reaſons and Uſe thereof, and 
nore particularly of Scire facias on Re- 
ognizance againſt the Bail, 3 and P 'roceſs 
Whercupon. . - 

I have largely handled Srarares and 
2 ecognizances, and the ſeyeral Sorts and 
inds of them, and Proceſs upon them, 
nd of Elegits, Extents, Liberate, &. 
T have inſerted the Pleadings under 
125 Title, with the Returns of She- 
ils. 

And you have here the Exolicatidn 
Sf many Acts of * relating to 
xecutions. 

I have been as intire upon the Sub- 
pans] could poſſible be, according to 
A 3 he 


The Prefite; 


the beſt of my endeavour, and have a 
omitted nothing material relating there 
unto, as well out of Old as Modernf 
Reports, ſuch as Ventris, Sn; Lut. 
wyche, Sc. 

T have not indeed ſtuff d it up with 
the Forms of the ſeveral Writs (which 
are yery many) but rather leave the 
Student to ſearch them in Natura Bre. 
vium, Brevia Selecta, Oficina Brevium 
Second Book of] udgments, Modus Ii 
trandi, and others, being the Store f 
houſes thereof. 

Seyeral other things not herein men. 
tioned I have Treated of in the wo 7 
Papers, too long to be here incerted/ 
but leave them and all the reſt to thei 
Reader's Judgment, and Candid Goel | 
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CHAPTERS. 


e Nature of Executiow explained by ſeveral 
= Rules. By what Words Execution is releaſed 
or wot, How Execution muſt be purſuant to the 
Judgment; of Execution without SatisfaTion. 
M bere tbe Committicur muſt be proved, and 
| how. Who ſhall have or ſue Execution. Exe- 
= cautor, Baron & Feme, Adminiſtrator de 
bonis non, &c. Againſt whom to be Sued, 
= as Perſons attainted. Againſt the King's 
Debitor. Stat. 25 Ed. 3. c. 19. explained. 
tt Againit Infants. Againſt 4 Lord of Parlia- 
ment. Againſt a Bailiff on Account. Againſt 

Baron & Feme. Again Executors and 
= Adminiſtrators, Againſt Clericum Benefi- 
cCiatum. Againſt tbe Heir. Againſt the Bail. 


CAD. 


The Contents. 
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By nfs out of hr Court Set. hel be 
awarded. How the King's Bench ſhal! 
grant Execution upow a Tudgment in inferi-i 
aur Court of Record. Diverſity between re- 
oval of a Recerd.out of an. inferiaur Court if '% 
by Certiorari and by Writ of _ Di. 
verſity as to awarding of Execution ſuper te- 1 * 
norem Recordi. To what places Execu- 
tion is to go, or where to be fad. County) 
Palatine. Wales. To the Cinque Ports. Ie 
land. In what place to be executed regu- | 1 
2 2 ovens a * for London ond 


CAO C 
a When ah at what time Execution ſhall. a 


$i out preſently, 7 not till Jome tige | 
r. , reſpedt Pleadings and Iſſue. 
2 I K of. Error. 3. In 
: reſpet# f the Principal and Bail. 4. I 
reſpect of Death. - Where there are two 
ä Jak upon which of them Execution 
ſhall be awarded. To what time Execution | A 
| ſhall relate as to Landi. To what time a: 
' 70 Goods and Chattels, Where of Lend: 1 
tbe Defendant bad at the Day of the Niſi- | 
- - Prius. At the Day of the Inqueſt. taken, 

_ -» where the firſt Day of the Term. Where | 2 
From the time of the acknowledgment in | 
Caſe of Recognizances, The Statute fl 

7 Frayds and P er) \wries as to this. Cbatte il 

WHEY buoun 


" This-Cocdines? 


| © Lound.from the time of rhe Execution award. 
= ed. Relation to the Teſte, from what time 
= che property f the Gondi hail be bound by 
be + Exceution.. . g r and Perjurkes 
all "4g | RIO. 4 8 5 2 
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* * 
N. 4 * * G 4 Blob bel be in Kan be. 
— 1 5 Prayer or not. Where the Plaintif muy 
. wake. Election, . whether be Defendant ſhall 
be in Execution or not. In whas Caſes a 
Man ſball be in Execution upon Prayer be- 
fore Habeas Corpus - fued by Commititnr 
= centred or not. Where the Execution muſt be 
= cadtual and not oy by Commiteitur. F/here 
= : Reddidic ſe may be pleaded, and how. In 
. what Caſes Coates with ſatisfuction a- 
- gainſt one ſhall ſerve for the other, and 
. bow the Aber ſhall be remedied. Elegit — 
: e ſt one Execution againſt 
| . the Pri if be may after bave Execu- 
tion 1 rhe Bail, 8 & è contra. In 2»bat 
place 4 Man ſhall be ſaid to be in Execution. 
Exetcation, where it ſhall be joint and ſever- 
al. - In ſeveral good _ with Ore Pi: . 


ver fities. 


CAP. v. 


2 5 Capias Kain rhe nad To 
| what Caſes a Capias lay artbeCommon Law, 
and in what Caſes it now lies by the Sta- 

tutes. The Nature of a Cap ad 2 


FM Ca oy ad Satisfac at the Suit of rhe x 
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A: the Suit of a common Perſon. Writ of 


Proteſtion. Stat. 25 Ed. 3. Cap. 10. explain- 


ed. No Execution by Capias in à Scire fac? 


oprizance. Goods and Body not 
both liable at the [ame time. No Capias ad 


Satisfac', becauſe no Capias lies in the Ori- 


ginal Adt ion. In ſeveral Caſes where Execu- 
tion ſhall not be by the Body. In what Caſe 


the Court cannot award Execution till rein- 
| abled. Where Capias ad Satisfac? is wel 
or ill iſſued, or well or ill ſerved. Return. 
N Pleadings. 8 . 


CAP. Vl 


Of Executions as to Goods and Chatrels, Fieri 


Facias what. Who to Execute it. How, and 
in what Caſes the Property of the Goods is 


altered by the Sheriffs Seiſure or not. From 


what time the Goods ſhall be ſaid to bebound. 


How, where tue Executions are of the ſame 


Teſte, Stat. 29 Car.2, c. 3. explained. De- 
livery of Fieri facias to the Sheriff after 


the Party is Dead. Of the Sheriffs leuying the 


Money by Payment, By Sale of Goods, Of 
a Term, The time of Sale. Where . the 


Sheriff may Sell, cr not by reaſon of a Su- 


perſedeas. Of the Sheriff's Miſdemeanor in 
Sale; by bi not ſelling the Goods when he 
might, or ſelling them at Under-rates. Di- 


_ werſity between the Sale of a Term, aud the 


Extent of 4 Term as to the Sheriffs ſelling 


1. Sale Covinous ; Return of the Sheriff in 
Fieri facias, all in ſeveral proper Caſes, and 


good Diverſities. 


CAP. 
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e 
Of Habere Fac' Poſſeſſionem. How Paſſeſ- 
fron to be delivered. Where the Party may 
Enter without the Sheriffs delivery. Of the 
Pgſſe Comitatus. Of. the excuſe of rhe 
Sheriff. What Execution 2 „ or may I 
after a Capias ad Satisfaciend* the great 
ueſtion. If one die in Execution, whether 
Execution ſhall be after againſt bis Lands. 
And bow ſetled. What Execution may Iſſue 
after an Elegit, or not. In what Cafes Ex- 
ecution may be after Execution. And what 
ſort of Execution after Eſcape. After Death. 
After Fieri Fac. After Elegit, (Vid, puis.) 
7 85 CAP. VIII. 
Of Seire Facias. The Nature and Reaſon of it. 
Two ſorts ef Scire Facias reſpecting this 


i Subject. Scire Facias is for two Des. Where- 
. * 2 9 . | ; * 

9 a=» 4 Scire Facias is grounded in a Per- 
15 ona 


Action. Of change of Parties to the 
Record. Where and in what Caſes Execution 
may be ſued without a Scire Facias (Star. 
MW. 2. c. 4. explained) th many Years af- 
ter a Fudgment, Scire Facias where to be 
brought. N what County. In what Court. 
Proceſs in Scire Facias in B. C. and in B. R. 
Pleadings to Scire Facias. A Preſident of 
Scire Fac on Recognizance. With Excepti- 
ons taken to the Scite Fac'; in Lutwich. In 
what Caſes there ought to be a Scire Facias, 
and where Execution may be by Fiori Facias, 
Capias or Elegit without @ Scire * : 


The Contents. 
CAP. R. 


Of Execntion againſt Landi for a perſonal Duty, 
in two Caſes, only at Common Law. Elegit, 
_ what it iu. Levari facias, what. How the 
Sberiff is to execute the Elegit. The nature 
' of an Extent.” How to be done in reſpect of 
" the Lands in the hands ef Purchaſers, and in 
reſpelt of the manner of the Sheriffs executing 

of it. What Things are extendible, or not; 
and in the Hands of whom, or not. Where 
Annuity is extendible. Ancient Demeſne. 
Lands of Foint-tenants of Rent. 28 
Elegit, how to be execited. Seiſin, how to 
be gained on Elegit. Elegit, in what Caſe 
amendable. Who may execute the Elegit. 
Part of the Debt ſatisfied by Elegit. Extent 
fo Ee Tiga wed wh hobo 


A Xx 


M bere the Land is extended and the Debt re- 

_ - ceived by the Profits, Whether the Conuſor 
may Enter, or what Remedy he hath for bis 
. Land again, Diverſity between an Extent 
upon 4 fudgment, and an Extent upon. a 

. © Statute. Of a Scire Facias to avoid à for- 

mer Extent, Where the Fudgmentee, Co- 
#uſee, ſball hold the Land over his time, 

or bave. a Re. extent, or new Execution. 
Stat. 32 H. 8. c. 5. explained. Where, and 

in what Caſe there ſhall be a Re extent, tho 
the Liberate be executed. Where the Conu- 


ſee 


ęͤq̃uhe Contents. 
fee ſhall not hold the Land over. Pere 
Scire Faciaꝭ ſhall be againſt the Conuſee or 
Leſſee of the Conuſee. Of the Writ of Veni- 
re Fac? ad computand'*. In what Caſts 
| the Conuſee ſhall not hold over. Where the 
Land is chargeable with two or more Fudg- 
ments, Statutes or Recognizances, Which ſhall 
be firſt ſatisfied, and of puiſny Fudgments 
being let in. Where, and in what Caſes 
Extent ſball be ſuſpended... Of Executions in 
reference to the King's Prerogative, and of 
 Affgnment of Debts to him. Where Extent 
hall be (ued in the Patentees Name or the 
Kings. Stat. 33 H. 8. c. 39. explained. 
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= Of che Liberate. Sale of a Bankrupts Goods 
2er tbe Liberate. The nature of a Writ of 
Extent.” Execution of the Liberate where 
good tho? not returned. And ſo of other Ex- 
ecutions _ Elegit. And why. Diverſity 
between a Liberate and à Cap' ad Sat), 
and aScire Facias, and Habere Fac? Poſ- 
ſeſſionem. Where the Conuſee may enter 
wit bout a Liberate. Where and in what 
Caſes a Re. extent ſhall be or not. In what 
Caſes, and for what Reaſons ſeveral Ele- 
gits may be- ſued aut one after. the other. 
How the Sheriff ought 10 give Poſſeſſion on 3 
Elegit. Into what County the Elegit ra be. a 
Trial. Ejedtment not to be brought tillube 
Elegit filed. Where in Evidence be muſt 
Jhew the Elegit jiled, ET. 
A CAP. 
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Of Statutes. Statute Merchant, what : Sta- 

tute Staple, what. The Nature 7 tberr. 
Who ſhall proceed in Execution in Caſe of the 
Death of the Conuſee, or not. The manner 
of making 4 Statute, Cauſes to avoid a 
Statute, Inrollment, The Form of a Sta- 
tute Merchant. Proceedings on a Statute 
Merchant. The Form of a Statute Staple 
upon the Stat. 23 H. 6. Aeument of 4 
Statute to the Ring; vide ſupra, 


C AP. XII. 


Recopnizances., The Nature of 4 Recogni- 
3 The Sorts. If a Sabi lie — 4 
Recognigance. In what County Scire Fa- 
cias on 4 Recognizance ought to be ſued. 
Debt lies on the Fudgment in Scire Fa- 
cias, as well as on the Recognixance. Who 
may take Recognixance. Adttons on Sta- 
tutes and Recognizances where to be brought 
and laid. ER 


CAP. XIV. 


Scire facias on Recognizance againſt the Bail: 
| The Nature of it, and how to be brought. 

Scire facias on a Judgment in B. R. and 

in B. C. Execution againſt either Principal 

or Bail, but not both. In what manner Exe- 
cuticn (hall or may be taken out joint or ſe- 
veral adpainſt the Bail, Execution against 
„ 


{MM 3 | | i The Contents. 

9 | the Body of the Bail. Recognizance of 
= Mainpriſe, where it may be taken before the 
Act ion brought. In what Court the render 
| of the Body ought to be. Pleadings to Scire 
fflacias egain#? the Bail. Return tbe Scire 
= Afacias. Hh | 8 


Eance per Statute 23 H. 8. c. 6. Of Exe- 
cution upon a Statute Staple, 23 H. 6. c. 26. 

Explained. The Proceedings in a Statute 
Merchant, Staple, and Kecognizance, on 

Statute 26 H. 6. The difference of Proceed- 

ing upon theStatute Staple, and the Recogni- 

* zavce founded upon Stat. 23 H. 8. and the 

= Statute Merchant. The Levari, what it is. 

The Sum apportioned, and ſeveral Executions 

into ſeveral Counties, What Things may be 

talen in Execution on a Statute Staple, Mer- 
chant or Recopnizance within the Statute 
23 H.8. c. 6. Declarations and Phadings 

on Statutes and Recognizances. Of Exren- 

* dors extending too high, and the Statute of 

2 l. 4. c. 17. Explained, and of Acton 

Burnell. Of Contribution. In what Caſes 
the Heir ſhall only be ebarged, and where be 
ſhall have r Sree Where the Purchaſer 
ſhell bave Contribution. 
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bat Executions are well executed not being 
returned, and what not. Fudgment with a 
Ceſſat Executio, in what Caſes. Plead. 
ings as to Execution. Where a Man is eſtop d 
for ever for want of Pleading. What may 
be Pleaded in Bar of 4 new Execution. In- 
quiſition, bow to be taken, Where void, 

.. O07 Nat. 5 3 Ws $5. vom 
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Ay what ways Execution of Body or Lands is | 3 
Aiſebarged. Of the. Body, by Releaſe, and by i 
what Wards. By ſurrender of the Eſtate in 
Extent. By Eſcape. By Matter ex poſt facto. 
Of Lands; by Releaſe; by Deſcent ; by Pur- 
chaſe ;. by Defeaxance; by Eſcape. How 4 
Man may be diſcharged. out of Execution. 
Of Execution being reverſed, and the Tudg- 
ment ſtandt, and the Conſequence. Execa- 
Tin Superſeded or Reverſed by Error. Stat. 
13. Kl. . 2. end 16 Ca, 2% e. . en- 
plained, Of Reſtitution by reaſon of Rever- 
ſal by Error. In Recovery of Land by erro- 
neous Fudgment, which is Reverſed. Ho 
. the Reſtitution ſhall be, and from what time. 
Refticution in Fieri facias, and Utlary.re- 
verſed. Pleading in à Scire facias for Re- 
ftirmtion. Sheriffs Fees for Execut ion. Fudg- 
ment and Execution in Inferior Courts Plead- 
ed, and how. ER SR, 


THE 
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ment of Law. 


Rules. By what Words Execution is releaſed 


or not. How Execution muſt be purſuant to the 


Judgment; of Execution without Satisfaction. 
IWhere the Committitur muſt be proved, and 
how. Who ſhall have or ſue Execution. Exe- 


_ cutor, Baron & Feme, Adminiſtrator de 
bonis non, &c. Againſt whom to be Sued, 


as Perſons attainted, Againſt the King's 
Debtor. Stat, 25 Ed. 3. c. 19. explained. 


Again Infants, Againſt a Lord of Parlia: 


ment. Againſt a Bailiff on Account. Againſt 
Baron & Fenie.  Againff Executors and 
Adminiſtrators. Againſt Clericum Benefi- 


= Ciatum. Againſt the Heir. Againſt the Bail. 


\ Kecutiori briefly is the obtaining the 
actual Poſſeſſion of a thing gotten 


or awarded; and recovered by Judg- 
8 The 


2 The Law of Executions. A 

Diverſit The Diverſity between an Action and an 

OO Execution is, the Action is properly to con. 

Execution. tinue till Judgment given, and after Judg- 

| ment is given the Action is at an end: And 

after Judgment then doth Proceſs of Execu- | 

tion begin. The Foundation of the firſt is | 

an Original Writ, and doth determine by 

the Judgment. And Writs of Execution | 

are called Judicial, becauſe they are ground- 

| ed upon the judgment. 

Reg. 1: The Conſequence of which/ is, that Re. 

gularly a Releaſe of all Actions is no Bar of 

Execution. And a Man may plead to an 

Action, but not to a Cap ad Satisfaciend, 

Elegit, or Fieri Fac, and yet if any Matter 

arite ſince the Judgment to diſcharge him 

of Execution, he may have an Audita Que- 

rela and fo relieve himſelf, but plead he can- | 

By what not; as if the Plaintiff after Judgment re- 

— nk 2 leaſe to the Defendant all Executions, yet 

Executions in none of theſe three Writs can he plead 

are Barred, it, but he is driven to his Audita Querela, in 
or not Which Action the Party is diſcharged on 

Bail, becauſe it is a new Suit. » = 

Reg. > If a Man releaſe all Suits the Execution | 

is gone, for no Man can have Execution wpith- 

out Prayer or Suit but the King only, and there - 

fore if the King releaſe all Suits it is no Bar 

of his Execution, becauſe in the King's Caſe 

the Judges ought co award Execution 'ex 

Officio without any Suit; but a Releaſe of 

Execution Bars the King. .., 

A Releaſe of all Debrs or Duties doth diſ- 

charge the Execution, becauſe the Debt or 

Duty in it lelf is diſcharged; by releaſe 5 9 

N nc 
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fendant in Execution by Ca? Ss? ſhall be 


the Judgment in Debt the Body of the De- 


[0 
- - 
* 


diſcharged of the Execution. . 
Executions are favoured in Law. We Reg 3. 


FHarour them ſaith the Lord Chief Juſtice 


Bridgman in Tootbill and Rawlin's Caſe, It 


is a Proceſs that iſſues from our ſelves, there- 
fore Regularly Judicial Writs ſhall not abate 

by the Death of one of the Plaintiffs. Carter's 
Ir Rep. 194. Ss | 


= 


None can have Execution upon a Judg- Reg. 4. 


ment or Recogriiſance, but they that are 
Parties or privy to the Record. Vide infra. 


Execution muſt be in purſuance of the Reg. 5. 


. Judgment, and may not vary. Vide infra, 
Scire fac. Wharton and Sir Edward Muſ- 
9 zrave's Caſe. | 


To this purpoſe is Barker and Piggot's Execution 


= Caſe, 1 Leon. 68. Barker brought Debt a- muſt be in 


gainſt Piggot, Executor of the Will of "Lo rom 


Executrix of the Will of R. Defendant judgment. 
pleads that he had fully adminiſtred the 


Goods of his Teſtator E. upon which they 


| were at Iſſue, and it was found for the Plain- 


tiff; it was moved in Arreſt of Judgment; 


here is not any Iſſue joined, which anſwers 


to the Action, for the Action is brought 
againſt the Defendant as Executof of an Ex- 
ecutor, and the Verdict extends to the De- 


fendant but as Executor of E. for it is found 
by it that the Defendant hath fully admini- 


ſtred the Goods of his Teſtatrix, without 


any enquiry of the Adminiſtration of the 


Goods of the firſt Teftator R. in which Ca- 


| | pacity the Deſeiidafit is charged; Per totam 


B 2 e 


4 


The Law of Executions. "M 
Cur; here the Court ſhall 8 as 
upon Nibil dicit, in which Cale the execu- 
tion of the Judgment ſhall not fall upon the 


Goods of the laſt Teſtator according to the 


Verdict, but ſhall follow the nature of the 
Action which was brought againſt the De- 


fendant as Executor of an Executor. So 


— 


Reg. 6. 


Once diſ- ſhali not be in Execution again. Therefore 
charged of NY 
Execution 
and always 


ſo. 


15 H. 7. 6. If a Man recover in Aſize a- 
gainſt three of Land and Damages, he may 
not ſue Execution by Capias againſt one only 
for the Damages, but it ought to go againſt 
all, for that the Execution ought to be ac- 
cording to the Original, per Cur'. 2% 

A perſon once diſcharged of Execution, 


an Infant being in Execution upon Con 
demnation in Debt, brought a Writ of Er- 
ror, his Father and his Brother were his 
Bail. Per Cur they only ſhall enter into the 8 
Recognizance that the Infant ſhall appear; 
and that if the Judgment be affirmed, that 
they ſhall pay the Money, and not that 
they ſhould render the Body of the Infant 
again to Priſon, for that when once he is 
diſcharged of Execution he ſhall never be in 
Execution again. 3 Leen. 113. Tucker and 
Norton. And if one be in Execution they 
cannot Superſede it by Error, but he muſt 
continue committed, elſe there would be no 


 Temedy to bring him into Cuſtody it Judg- 1 


ment ſhould be affirmed : But in Audita 
Querela the Paity is diſcharged by Bail, be- 
cauſe this is a new Suit, and the Party is never 
to be taken again. 2 Keb. 43. the King a- 
gainſt }hitmore, Godbolt 371. = 


Execution 


The Law of Executions, 5 
Execution is to be done in the right place, Reg. 7. 
je and againſt the ſame Perſon, and againſt 
the ſame Goods of the Party, or elſe Treſpaſs 
lies againſt the Sheriff. March 97. Stiles 238. 
Execution without Satisfaction is no Bar Reg. 8. 
to Debt on Bond; Defendant pleads that 
done J. V. was bound with him jointly and 


Execution upon Cap ad Sat, and that ſuch 


wa Sheriff libere & voluntarie permitted him 
to goat large. Et hoe, & c. and Demurrer, 
and adjudged pro Quer. And although he 
eſcaped by the voluntary permiſſion of the 
r. Sheriff, as is pleaded, fo as the Party is enti- 
tled to an Action againſt the Sheriff, yet that 
hall not deprive him of his other remedy 
2X againft che Obligor. Cro. Car. Whitacre and 
3 To whom directed. 
The Execution was made by Precept to 
the Serjeants at Mace, without ſpecial 
Name; which, per Curiam, is the conſtant 
F courſe. : 
Committitur. Vide infra plus. 
A Committitur need not be proved by the Where the 


16 & 1) Car. 2. B. K. 
= © B 3 80 


6 


Eſcape af- 


ter Com- upon the Roll ſhould be vacated, to the in- 
mittitur 


entred. 


he will; but if the Party after ſuch Commit- 


_ Eſcape, and not before; for the entry of it 


7795s 


3. Out of what Court they are to iſſue. 6 


The Law of Executions. 


It was moved that a Committitur entred 
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tent that the Party not yet being in Cuſtody 
ſhall be at liberty to take what ere 
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titur entred be in the Marſhalſea, and then 
eſcape, the Marſhal ſhall be charged for the 


a To * as wa. Aalkh 


upon the Roll ſhall not ſo charge the Mar- 
ſhall. 1 94. 220. Cony and Jacob, 1 Keb. 


The ſeveral 8 orts of Executions. 
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Some divide them into Exe- Perſonal. iS 
Cutions _ Real. 
Perſonal, for Debt or Damages; as 
Levari faciag and Fieri facias by the Com- 
mon Law; Elegit by the Statute of 
M. 2. c. 18. Capias ad Satisfaciendum at 
Common Law; in Treſpaſs, Vi G. 
armis ; and by the Statute of 25 Eg. 85 
in Debt and other Caſes. 
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But T ſhall in the firſt place treat of Exe 
 Eutions in general, as, 
1. Who may have Executions or not, 
and in what reſpects. 
2. Againſt whom Executions way be 
brought or not. 


4. To what Places they ſhall 80 Or _ 
and how. 


And then eee to Particular TRE; 


The Law of Executions. 
Who ſhall have or ſue Executions 


ff a Man make A. his Executor, with Conditio- 
7 Condition that if he do ſuch an Act that B. bal Exccu- 
ſhall be his Executor, and after dies, and 
5 after A. recovers in Debt, and after does the 
Ac, ic ſeems B. ſhall have a Scire fac upon 
this recovery. Mich. 7 Fac. ſed quer. 1 Rol. 
Alr. 839. 
I Ad Iminiſtrator dur minori etate of an Admini- 
10 al Executor recover in Debt, and after the 20 dur” 
Executor comes of full Age, he ſhall have a iy oy 
© Scire fac upon this recovery, becauſe he is 
3 7 privy to the Judgment. Mich, 9 Jac. B . 
Aargaret Wright's Cale, per Cur. 7 
lf a Feme Covert Executrix to J. S. takes 
Husband, and after the ſaid Husband and 
= Wife bring Action of Debt upon Bond in 


right of E: Wife Executrix to F. S. againſt 
1 125 and have Judgment apainſt him to 
| recover the Debt with Damages and Coſts, 
and after the Wife dies before Execution 
*X ſued, the Husband ſhall not have Execution Where one 
3 upon this Judgment, for that he ſhall not ſhall not 
have the thing recovered (tho he be privy babe Eis- 


cution tho? 


ts to the Judgment) but ic appertains to the ,,;,, tothe 
I ſucceeding Executor or Adminiſtrator of tas 
0 5. S. Adjudged upon Demurrer. Beaumont 5 
9 and Long, 1 Rol. Abr. 889. 
If a Man recover Arrears of Rent all in On recove- 
4 Damages, his Executor ſhall have Execution“ K 
2 9 of it, and not the Heir, for by the recovery 
it is 4 Chattel Velted. 


B PS: Upon 


8 The Law of Executions. 
On Reco- Upon a Recovery in Waſte the Heir that 19 
very in have Execution of the Land, and the Exe. 4 


. 


Waſte. Cutor of the Damages. ; 
Baron and If the Baron & Feme recover Land and 
Feme. Damages, and the Husband dies, the 
Feme ſhall have Execution of the Da- 
mages. * 
Where tio Scire fac? upon a judgment given in Debt | 0 
one reco for Baron & Feme, as AUminiſtratrix to her e 
_—_ hell .ormer Husband, the Feme dies after Judg. / 55 
avec. e 
Execution. ment, and the Husband brought a Scire fac, "FO 
and upon the Scire facias returned obtained 5 
a Judgment by Nil dicit; Execution was . 
ftaid 3 hop the Debt being due to the Feme 1 bs 
as Adminiſtratrix, although the recovery be 
Baron and by the Baron & Feme, ſhe being dead the 
*Feme, Baron may not have Execution apon this 
Judgment, for the Debt was due to the Wile | » 
en auter droit. Cro. Car. 4.64. 75 
Goods are If by the Cuſtom of a Vill a Man may 15 
＋ 
10 


Arrached, Attack the Goods of his Debtor, and that 
_ JEL theſe Goods ſhall be put in Execution if the 
be ken Suit paſs for him, and he Attaches the Goods 
Execution accordingly, yet before the Tryal of the 
at another Action, if another had Execution againſt 
Man's Suit. the ſame Man, theſe Goods may be taken 9 ? . 
in Execution, for he ſhall have all the Pro- 1 

perty that the Owner had (viz) to have 

the Goods if the Suit paſs againſt the Plain- W 

tiff, or the Overplus if any be. Dries and 1 
Fronmonger in Camera Stellata, * = 
De bonis Adminiſtrator de bonis non may not have 8 
von, Ad- a Liberate upon an Extent ſued by the Exe- 
"06" og cutrix of the Inteſtate who died before the 
thall n 9 
dare © 1. rl returned, and the Liberare ſued ; Er 1 
5 5 che 


1 
9 


The Law of Executions. 


£ 
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oh 19 . 
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Re 


rit is ſued by the Adminiſtrator who, 


mediately from the firſt Inteſtate, cannot 
upon this Extent be ſued by the Executrix 
ind have the Liberate, but he ought to com- 
mence de novo, and procure a new Certifi- 
rate, and a new Extent and Liberate. Cro. 
Car. 451 Clere & Vere; but by the Statute 
of 17 Car. 2. c. 8. if the Adminiſtrator ob- 
"tain a Verdict, and Judgment, and dies, the 
Adminiſtrator de bonis non, & c. may ſus 
Execution upon the ſaid Judgment. 2 San- 
e ders 119. 8 324-48 
e Judgment in Debt on the Statute of 14 
is H. 8. by the Preſident of the Colledge of 
6 Phyſicians, who died before Execution had, 
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good, for the Preſident having recovered vor. 
in the right of the Corporation, the Law 
e hall transfer that Duty to the Succeſſor of 
s him who recovered, and not to his Exer 

Cutors. Cr. Fac. 159. Dr, Atkins and Gard- 
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- Again what Perſons or not. 


Wa 


- "© Again#t a Perſon Attainted. 


Execution may be had and made upon 
ga Man Attainted of Felony, againſt his Body 
and Goods, Owen 69. and Debt was brought 
againſt the Sheriff if he Eſcapes. Crofts was 
bound to Oznell in a Recognizance, and af 
3 898 terwards 
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the Executrix ſuing it as Executrix to the berate on 
Teſtator : and ſhe dying Inteſtate 31 hs Exrent by 


romes Paramount her, and claiming im- j,,cgue 


and the Succeſſor brought a Scire fac. and By Succeſ- 
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10 The Law of Executions. 


4 Felony, of which he was Attained, and re- 


Eſcape riffs : Aiterwards Ognell ſued a Scir# facias 
upon the Recognizance againſt Crofts ; the 


gainſt Crofts for Ognell; Crofts got his par- 


ment for the Plaintiff, for notwithſtanding 
cution upon the Recognizance. 1 Leos. 2 76. 
Cepi upon the Proceſs. 


Habeas corpus out of the Tower of London, 
into B, R. Upon the return of the Habeas 
corpus it appeared he was detained in Priſon 
on Execution, and for divers Actions. Per 
Cur. As to the Execution he ſhall not be 
diſcharged, for then the Party ſhould loſe 
his Debt for ever; but as to other Actions 
One At. he ought to be diſcharged, for a Man ſo 
tainted cf Attainted ought nor to be put to Anſwer, 
Felonyrot nor to be taken in Execution; but the Re. 
to be 2 porter ſaith, the Juſtices of the Common 
evargea of Pench, and the Barons of the Exchequer 


Execution. 22 8 
As to A. Were of a contrary Opinion. 3 Leon. 3 26, 


may. thus, T. was attainted of Felony upon Out- 
lawry, and aſter Execution is ſued againſt 
him at the Suit of a common Perſon, and 
he is taken upon it 3 he brought his Habeas 
cortus, and becauſe he was indebted to 
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terwards was committed to Newgate for 
bebt on mained in Priſon in the Cuſtody of the She- 
Sheriffs returned Cepi, and the ſpecial Mat- 
ter aforeſaid, and after Judgment given a- 


don and eſcaped. Ognell brought Debt up- 
on the Eſcape; and the Court gave Judg- --- 


this Attainder, Crofts is ſubje& to the Exe- 
Ognel/s Cafe, and the Sheriff had returned 
. Attainted of Felony was removed b 


Qions he 327. But this Caſe is reported by Owen 2 
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* The Law of Erecutions, 1 
many Perions,and to diſcharge himſelf from 
nis Credicors, intended to have a pardon 
ind fo to deceive them; the Court com- 
nitted him to the Marſhalſes upon this Ex- 
gcution. Owen 15 i. Truſſells Caſe. 


Naymond's Rep. p. 59. B. was committed to 
the Marſhalſea for divers Miſdemeanors, and 
he being in Priſon for che ſaid Offences 
obtained againſt him; the Court was mo- 
ved that he might be diſcharged of theſe 
Actions. It was reſolved, when a Man is One is in 
charged with criminal Matters he is not Priſon for 
chargeable with a civil Action without leav 
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But this ſeems 10 be ſetled more clearly in 


as charged with Actions and Judgments 


e3 Can- 


pf the Court; but if he happen to be ny 


charged, Fadtum valet, but they ought to;, laid up- 
have moved the Court firſt; but if once on him, 
charged cannot be diſcharged, and much he ſhall. | 
to this purpoſe is this Caſe reported by Mr. 
ider fis, The Defendant being taken by One char- 
Procels of Contempt out of the King's Bench ged with 
was committed to the Marſhalſea, and he criminal 
vas there charged with ſeveral Actions and Actions 
one Execution, of which he moved to be 3 ©? 
diſcharged, for as much as he was only 2 civit 
taken for a Contempt. Per Cur. he ſhall not. 
Tieri non debuit qd. factum valet. 1 Sid. 90. 
Roland and Belling. | 


not be dif. 


Attainder ſhall nat extin& the Debts of 


Subjects, and if it be purged by Pardon, 
the i of all other Duties are re- 
E Lived. 4 ö FEY 
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How, and for this Debt alſo. For it is appointed W. 1 


| Hall take Agreement for the King's Debt, and then i 


12 The Law of Executions. 1 : 
; One Arraigned and Condemned of ke. = b 
lony ; Execution at the Suit of a common 1 
Perſon is delivered to the Sheriff againſt 
him, the Sheriff may chooſe to ſerve the 
Execution or not, for the King hath an 
intereſt in the Body; but if he do 5 it is BY 

| Moor's Rep. 1 


Againſt the Kings Debtor. 
Explicat. Stat. 25 Ed. 3. c. 19. 


S. being in Execution for a Debt due to 1 
3 was Condemned in B. R. in Debt 3 

by a Judgment, and was brought to the Bar 
by Habeas cor pus to be charged in Execution || 1 


in what the Statute of 25 Ed. 3. c. 19. that a com-. 
Caſes a mon Perſon hal not have Execution a: 1 at 


comm gainſt the King's Debtor until he makes 


Per ſon 1a 


the King's he ſhall have his Debtor in Execution and | I 9 
Debtor in detain him till he hath made ſatisfaction 
Execution. of the Debt due to himſelf, as alſo the i; 
Debt which he paid for him to the King ; 
and of that Opinion was all the Court. But 
proteclion. for as much a: he had not a Protection, the 
Court reſolved that he is out of the Statute, 
and thereupon awarded that he ſhould be 

in Execution, as well for the Party as the J 
King. Cro. Car. 3 80. Stephenſon's Caſe, and # 9 
fo is Fitz. berbert N. B. No Execution ſhall J 

be ſued againſt the King's Debtor, who | 5 
hath a Protection: If the King's Debtor is 
in Execution at anothers Suit, he himel 


7 », 
97 7 


X TheLawof Erecuttons: 

may ſhew he is the Kings Debror, and fo 
pe difcharged ; but in that Caſe, if the 
Plaintiff will agree with the King, then the 
Party may have and keep him in Execution 


It his own Suit, and for his own Debt, as 


iso till he hath ſatisfied him what he hath 


1 
13 3 95 


2 


5 H. 7. 8. The Defendant is to have a Pro- 


ſection to keep him from the Arreſt of a 
{ Foemmon Perſon whilſt he is in the King's 
Z It was ſaid by the Juſtices in Ognells Caſe. 
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Eſcape, and that it was one Hales Caſe. 
2X Now tho the King's Debtor be in Exe- 


eution by his Body, or his Lands for the 
Mo ing, yet the Subject might alſo lay, or 
a. Fake him in Execution by his Body; for 
- = 


A 

** 

F 

A 
1 


aid the Subjeds Execution ſhall ceaſe till 


© +; 


Ne 


+ 


ne King's Debt be ſatisfied) is to be undet- 
may be prejudiced, as Lands or Goods. 
Hb. 115. 2 de hoc, Sir Thomas Sherley's 
Caſe, he being under Execution was 


les, Bar, by one who deſired to have him 


ve 

Tues 4 

. 1 
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as anſwered and agreed by the Court, 


King's Suit, and tor the dubject but in the 


Haid to the King. 1 If. 191. Dyer 191. but 


f x Leon. 276. That if he who hath a Prote- 


he Statute of 25 Ed. 3. e. 19. ( where it is 


Mood ot ſuch Executions whereby the King 


brought by a Habeas corpus to the Common 


4 1 hat becauſe the Capias utlagatum was at the 


fecond Degree, the King might diſcharge 


13 


14 


Stat. of Acton Burnell, or upon the Statute | 8 


Againſt a Lord of Parliament. 4 
It was agreed by all the Juſtices in the WK; 
Lord Mowntjoy's Caſe, That an Execution 
upon a Stat. Staple, Stat. Merchant, upon the 


of 23 H. 8. the Body of a Lord of Parlia- 


ment ſhall be taken in Execution; for by 


thoſe Statutes ſuch Perſons were not ex- 
empted. 2 Leon. 174. : 5 
F. was Arreſted in Execution, 3 Feb. at 
7 a Clock in the Morning, and the ſame 
Day at 10 a Clock he was elected Burgeſs 
of Parliament. It was agreed in Parliament, 
becauſe he was Arreſted before he was 
choien Burgeſs, he could not have the Pri- 
<1 ge of the Houſe, Moor, Fitz · herbert's 
=_ EE. 


Againſ 


Che Lam of Exetutiuns. 15 
Againſt Infants. 


XZ No Execution may be ſued againſt an No Execu- 
Heir within Age, for Debt or Damages by tion 2 
Elegi Stat. Staple, Merchant or gaiaſt an 
Elegit, or by a Ne, ir with 


ccognizence, upon 23 H. 8. for it isexcep- 1 48e. 


TI 
| 


ed in the Procels againſt the Heir; no Ex- 
| eeution ſhall be againſt an Heir during his 
ninority, albeit, the Heir is not ſpecially _ 
Hound, but charged as Ter-tenant; and if or _ 

4 there be two Daughters that are Heirs to the g e 
Conuſor, or Heig againſt whom the Judg- ey are 
nent is, and one of them is within Age, both erf 


no Execution can be of the Land till they Age. 


WF 
24 
£ 8 
1 


be of Age. 1 Inf. 290. ; 

An Infant was in Execution upon Con- 

4 emnation in Debt, and he brought a 

n ric of Error, his Father and his Brother 

+ vere his Bail. Per Cur. They only ſhall en- gn in ge. 
er into the Recognizance that the Infant ror tor la- 

hall appear, and that if the Judgment be fant, how 

firmed, that they ſhall pay the Money, “o be. 

nd not that they ſhould render the Body of 

he Infant again tothe Priſon, for that when pr : 

once he is diſcharged of Execution, he and gr 

Whall never be in Execution again. 3 Leos. giſcharged. 

13. Tucker and Norton. 
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Againſt Baron & Feme. 
| Debt was brought againſt Baron & Feme, Where 


upon Obligation made by the Teſtator 9 — 

the Wife; and judgment, and Fieri facias e ta 

nd upon this a Teſfatum Fieri facias, ned againſt ; 
7 | and Barn & = 


"OV, 


16 


F.me, and 
the Fm. 
dies, he 
Husband 
ſhall be 


charged. 


And if the 
Husband 
dies the 


cij, &c. but that the Husband is liable to 


The Lawof Executions KM 
and upon this a Devaſtavit was returned; 
and Judgment was for the Plaintiff to re- 
cover, and then the Wife dies; Error was 
brought to reverſe the Judgment. And up. 
on ſeveral Debates it was adjudged, that 8: 
there was not Error in Redditione jud;- 


27 5 — . 222 9 
this Execution, notwithſtanding the death 
of the Wife. Siderf. 337; Eyres and Coward, 


Wie than and if the Wife ſurvive lie ſhall be charg 
d '. 2 a 6 
be charged: ed; ſo is Facobſon and Charlton's Caſe, 


Wiſe dies; yet the Husband ſhall have Ex- 
Debt is altered by the Judgment, id. 


ſhe alone might be taken in Execution. 
If Debt on Bond be brought againſt B. 


y 


Wile dies, yet the Husband ſhall be charg- 
If Baron & Feme obtain a Judgment in 78 | 
Debt in the right of the Wife, and the 


jy 
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The Law of Exerutions. 17 3 
Judgment againſt the Lady Prettyman as If a Fame x 


V5 and ſhe pleaded ſhe was married before ken 80 0 


4 if 3 ment, and it was prayed that ſhe might Txceietod,” 
P. be Ailcharged of the Execution ; - and a ſhe ſhall 
at new Scire fac. Per Cur, She might have nor be diſ- 
4. pleaded this above upon the Scire fac, but e 
0 7 N ow being taken in Execution they cannot . _ : 
1 eaſe her rill Sentence in the Spiritual Car. 


for tlie Marriage, but ſhe might with her 
Eusband bring a Writ of Error, and aſſign 
chis for Error. In Treſpaſs againft A. B. 
and ſeveral others, A. being Covert all 
Zbrought aWrit of Error, and ſor it the whole 
Judgment wasreverſed. 3 Keb. I 3. Marſhal and 
abe Lady Preityman, and the Court would 
| 1 not ſuffer the Husband to releaſe the Error. 


40 


The Defendant Feme Covert prayed to pxcom'cap” 
i be dil charged of a Cap Extommunicat re- again 
d 


10 turned in B. R. for non-payment of Col Feme co- 


4 ing not within tlie Statute of 5 Elix. cap. 22. ,90 3 
. 12. which the Court agreed, and the Colts. 

| Ci; diſcharged. Some conceived it was 

et 9 hot avoidable but by Plea: 3 Keb. 128 Dom. 

Rex & Coares. 

|| 

1 755 Execution apcinſ Executors and Adana fre. 


tors. Vide 5 Rep. Caſes of Executors. 


9 If Arecurer by Judgment Debt igainſt B. 
he Executor of C. — after B. dies Inteſtate, 
1 pon which Adminiſtration of the Goods of 
il F. is granted to E. In this Caſe E. is liable 
9 upon a Scire facias) to this Judgment; for 
'Y c comes in under che Judgment, and chere 
© | C is 


18 


5 Admini- 
ſtrator de 
 bonis mon. 


Execution 
of the 
Goods of 
the Teſta- 
1 tor after 
4 his Death. 


Stat paid 
hefore a 
Judgment. 


an Executor; for there the Adminiſtrator 


againſt the Conuſor the Statute ſhall be pre. 


the Wife rakes Adminiſtration, and removes 


and aſter the firſt Judgment is affirmed; and 


tor to have Execution ſhe pleads the Statute, 
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The Law of Executions, MM 
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RY . 

B 


is great diverſity between Judgment had by 


of the firſt Man comes paramount the Judg. 
ment; and where the Judgment is had a. 
gainſt an Executor. Mich. 5 Car. 1. B. R 
Norgate and Snape. Vide late Statute ſupra. 

Execution againſt the Adminiſtrator after 
the Death of the Inteſtate of the Inteſtats FF 
Goods, is good. Park againſt Moſs and 
How. 1 Leon. 144. „„ 

If one acknowlege a Statute, and after a 
Judgment is had againſt the Conuſor; now # 


ferred, but not againſt an Executor. Golds. 8 
I, 36. in Fletcher and Robinſon's Caſe, Mi 
This Caſe is thus reported by Moor. In 
Trover, Recovery was had in Scaccario i 
againſt the Executor of one P. of Debt and 
Damages, and a Fieri facias Iſſues de bonn 
Teſtatoru, ſi non, damna de bonzs propriis; Ex- 
ecutor dies, the Sheriff makes Execution of 
the Goods of the Teſtator before the return 
of the Writ, and adjudged good notwith- 
ſtanding the Death after the Teſte of the 
Wrir. Moor 302. : : ' 

Judgment is given againſt B. in Debt in 
Cow. B. and after the Judgment B. enters 
into a Statute to F. S. and dies Inteſtate, 


the Record of the Debt recovered againſt 

her Husband by Error: And hanging this 
Suit pays the Debt upon the Statute to F. S 
after. on Scire facias againſt the Adminiſtra- 


5 222, pany 


3 r 
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The Law of ann 


9 paid, ultra quod, &. Per Cur, a good Plea, 
. be and that the Payment of the Statute was no 

th Y evefavit : For at the time of the payment 
. 0 the Statute, ſhe could not plead the Judg- 
3 | ment in C. B. becauſe it was in doubr whe- 


9 9 no —— remedy. Telo. 2 29. Rede pay Bear- | 
be. Vide this Caſe, Cro, Elix. 734, 822. 

5 | Execution againſt 4 Bailiff on Account. 

b. 


5 By the Common Law he ſhall have but a 
n 9 | Levari facias, or 2 Fieri facias, 3 Rep. 12. 
; and this within the Year only, for if the 
dF Year be paſt, he was put to his Action of 
1 Debt; * . 2. cap. 45. A Scire fac is given 
„Natter che Lear; by M. 2. cap. 18. Elegis is 
1 9 Ieiven. 
n By Marl br. 23 &W, 2. e. 1. Capias i is gi- 
1 ven in Proceſs, and by conſequence a Cop 
io * Sat after Judgment. 

= By Sta. V. 3. c. 11. if an Accbuntant be 
n found in Arrears before Auditors, he ſhall 
51 be committed by the Auditors to the next 
e,! Jon in Execution. 


ſt f Z Asainſt Baron & Feme. 


5 = Debt upon 4 Statute entred by the Wife 
aum [ola againſt Baron & Femme; it was re- 
| by the Secondary that all the Pre- 

dents are, that unleſs the Wife be arreſted; 
| 3 N > ©. 


r | 
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AM. 13 Car. i. B. R. . 

B. procured 7. S. to Sue him and his Wiki 4 2 

in an Action for Goods taken away by her 7 

and had Judgment by confeſſion of th © 

Jet Husband ; but the Court ſet it aſide as ile 8 1 

3 gal; but if it had been tried on Iſſue, 7. 5 f 1 

Hunbans. might have taken both. 1 Kep. 637: Bra . 

ley and his Wife. 5 F 

Levins in Hanſty ad S ade" s Caſe pray! 

Feme in ed, that a Feme Covert in Execution migh_ os | 

Execution be diſchar ged on Aſſidavis, that at the tim 

33 ., of the Bond ſhe entred into as Feme o 
2 and Judgment thereupon as Sole, tho f 

that ſhe Was a Feme Covert ; ſed non allocatar, chill | © 

was Co- being for Rent of an Houſe taken by her "8 « 

ver, Sole, and in the Lady Prettyman' s Caſe, thi 1 A 

Court did not determine it by Affdavi l 

9 < 


20 The Law of Executions. 4 
Where the or the Husband give Bond for the Appear: 5 
nan un in ance, he ſhall not be forced to put in Bail 
Bail fbr his for both, if he will lie in Priſon, but elſe he 
Wife, or fhall before he can be bailed ; and the 
not. courſe is, the Husband muſt put in Bail for 

both, tho' he was never arreſted. H. 13 C. 4M 
2. B. R. Cranmer and Andrew's Cale. x 

4 Upon a Judgment confeſt by the Huſ. 7 
band logs! of Debts contracted after the 
Marriage, as if they had been contracted 7 

Wite ta- Dum ſola; as Drake's Caſe B. R. by which "ON 
ken in practice the Wife was taken in Execution; 
prongs but notwithſtanding the courſe of the Cour 
dice. that the Wife taken alone ſhould remain til 
the Husband comes in, the Court diſcharg 

ed her, and conceived ſuch Cuſtom unrea. 3 
ſonable. Palmer againſt the Lady camei 
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Che Law ot Executions, 


ail BEE [Againſt a Clerk, Clericum Beneficiat?. 


he 


he on recovery in London, and nulla bona 
for returned, but that he is Clericus Beneficiatus 
ar. in the Dioceſs of Eh, and thereon went a 
Fieri facias to the Biſhop of Ely on a Teſfa- 
tum, and he returned that he had nulla bona 
he Eecleſiaſtica; it is a good return, and the 
ted Plaintiff may have his Action on the Caſe 
ch if faux, and he need not Return a Sequeſtra- 
n; tion though he admit him to be Clericus Be- 
rt, FRE neficiatus by the return, and the Court 


tilſag agreed the Fieri facias well directed to the 5 fac 


rg. Biſhop, and not to the Sheriff. Trin. 18 Car. 2. 
ea. B. R. Bicard and Payton. Vide Rolls Abr. 


difference where the Judgment is given a- where the 
gainſt the Teſtator himſelf, and where a. 
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In Bond and Baylie's Caſe, Wray took this Diverſity 


Judgment 
is againſt 


er gainſt the Executor; for where the Judge Tela 
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becauſe they are things of equal nature, and 
before ſuit it is at the Election of the Exe- 
cutor which he will pay firſt. 1 Leon. 328. 
dee the next page. 7 gr 
e In Debt Judgment 


\ 


was given in B. C. 


a8 againſt two Executors, to recover the Debt 

4e bonis Teſtatoris, upon which a Heri facias 
was awarded to the Sheriff to Levy the 

Debt de boni, Teſtatoris, &c. upon which the 
== Sheriff returns nulla bona, & c. upon this Re- 


turn 


ments are given againſt Executors, the Judg- tor him- 
ment which was given before ſhall be firſt ſeif, and 
executed, but if Judgments are given againſt vhoe a- 
the Teſtator, he who firſt ſues Execution 3 the 
WE againſt the Executor ſhall be firſt ſatisſiedß 


1222S = +» 


*. 


The Law of Executions. 


8 | 
Inquiſition turn an Entry was made in the Roll, for 


by the She- that Teſtatum eſt that the Executors have 


— Fi , fold divers Goods of the Teſtators, and 
upon Waſt Converted the Money to their own Uſe; 


returned a Writ was awarded to the Sheriff to in- 
Scire fa”, quire per juramentum, &c. what Goods of 
e Q it the Teſtators at the day of his death were 
courſe noy, Waſted by the Executors, and it was found 
that divers Goods of the Teſtators, to the 
value of the Debt recovered were waſted 
by the Executors, and this was returned; 
upon which the Plaintiff perſues a Scire fac 
againſt the Defendant to ſhew cauſe why 
Execution ſhould not be awarded 'of their 
proper Goods, and upon 2 Nibils, the Court 


awarded Execution. Per Cur, its Error in 


redditione Executionis (in B. R.) for when 
Judgment is given againſt Executors, and 
upon the Scire facias the Sheriff returns 
nulla bona, &c. the Plaintiff may have a ſpo- 
cial Writ of Fieri facias, ( viz.) that the 
Sheriff levied the Debt of the Goods of the 
deceaſed, & ſi ſibi conſt are poterit that the 
Executors have waſted, then de bonis propriis; 
but this ſeems not to be Law, and the 
courſe is conſtanly contra. wide Cro. Car 
519. 8 . 
Execution againſt the Goods of the Ex- 
ecutor for Debt in jure proprio is a Deva- 
. ſtavit nolens wolens. 3 Keb. 839. 
Frccuter . Levios moved to ſtay Execution of Goods 
to her for. in the Sheriffs Hands being the Wives, as 


Wives 


wer Hus. Executrix to her former Husband, and ta- 


band ta- ken far the preſent Husband's Debt; but 


en in Ex- the Court denied it, becauſe by the pay- 


ut ion. 
Se ment 
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ED, 


BY The Law of Executions. 
ment of the Debts of the former Husband 
theſe Goods may be the Wife's own, and 
the Court will not try this on Affidavit. 


Hoile and London's Cale. 


Note, If one appears by the name of Ba- 
ronet who is not one, yet Execution may 


TH be againſt him by the ſame Name. 1 Rol. 


FX Rep. 450. Sir Francis Forteſcue's Caſe. 
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Execution againſt the Heir. 


1 If the Judgment in Action of Debt againſt Upon Judg- 
an Heir be general upon Riens per diſcent ment gene- 
X pleaded, and it is found againſt him either ral, gene- 
by Confeſſion, without ſhewing what Aſſets l EKecu- 
he had, or upon Non ſum Informatus, or . 
== Ni dicit; the Execution may be general 
alſo as to have Execution of the moiety of 
all his Land. Dyer 149. 
Baut in an Action of Debt brought againſt 
the Heir, if the Defendant acknowledge the Deſendant 
Action, and ſhews the certainty of the Af. acknow- 
ſets, and upon this Judgment is given to [*4gcthhe 
recover the Debt to be levied of the Lands regen 
| | . : s the 
deſcended 3 there the Plaintiff ſhall have a certainty 
Writ of Execution to levy this of all the of aſs. 
Land deſcended, and not only to have a | 
moiety, as upon Elegit. Vid. ibid. Vid. Baker 
and Brown infra. = 1 
No Execution ſhall be by Elegir againſt An Elegit 
an Heir during his minority, albeit the againſt an 
Heir is not ſpecially bound but charged as Heir du- 
— : . | = ring his 
Terre-renant ; So againſt an Heir within 4; 


. 


4 
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24 Che Law of Executions. 9 
Age, no Execution ſhall be ſued upon a Sta- 
tute-Staple or Merchant, nor upon Recog. 7 
niſance on 23 H 8. for it is excepted in the 
Proceſs againſt the Heir. 
' By. the Statute 3 and 4 V. and M. c. 14, 
The Heir Where any Heir at Law ſha'l be liable to 
to be an- pay the Debt of his Anceſtor in regard of Ds 
ſwerable any Lands deſcending to him, and ſhall 9 Fo 
EASE, make over the ſame before any Action 
the Land brought, ſuch Heir ſhall be anſwerable for . 
defore A. ſuch Debts to the value of the Land made 
Sion over, in which caſe all Creditors ſhall be 
brought. preferred as in Actions againſt Executor: 
| and Adminiſtrators ; and Execution upon 
any Judgment ſo obtained ſhall be taken out 
againſt ſuch Heir, to the value of the Land, F 
as if they were his own Debts, ſaving that 
Lands bona fide aliened before the Action 
brought ſhall not be liable to ſuch Exe- nn 
cution. Vide by the ſame Statute,  \ Ml 
Where any Action of Debt upon a Spe. 
cialty is brought againſt an Heir, he may 
plead Riens per diſcent at the time of the Ori- 
ginal Writ brought, and the Plaintiff may 
reply he had Lands from his Anceſtor before 
the Original brought; and it upon Iſſue 
B Joined thereon it ſhall be found for the Plain- 
Where tiff, the Jury ſhall enquire of the value of 
Writ of the Lands deſcended, and thereupon Judg- 


Enquiry of ment ſhall be given,: and Execution award- 
the value . 2 2 5 » 1 8 
of the Ed as aforeſaid : But if Judgment be given 
Lands, or againſt ſuch Heir by Conteffion, 'without 
not, Confeſſion of the Aſſets deſcended, or upon 

Demurrer or Nibil dicit, it ſhall be for the 

POO one ohne ro 4_ 1.095%. Syeahe WW 
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1 The Law of Executions. -— 
ta ¶ Debt and Damages without Writ of Enqui- 
g- WE ry of the Landes. | 

he If judgment general be given upon Riens 

per diſcent pleaded, Nihil dicit, Confeſſion 
4. without ſhewing Aſſets, or upon Non ſum 
to informatus, although the che me may have 


of Execution by an Elegit of the moiety of all Elegit, le- 
his Land, yet ic ſeems that he may at his Noa. 
Election ſurmiſe that he had ſuch Land by 
diſcent, and pray to have Execution of all 

d: that Land. For otherwiſe if the Plaintiff 
= ſhould not have this Election, but is put to 
his Elegit general, then he ſhould have but 
a moiety in Execution, and perhaps the Heir 

ut had not any other Land beſides the Aſſets. 
Vid. pur ceo, Dyer 149. 

at It was a good Nicety in Sir William Her- 
bert's Caſe, 3 Rep. In Debt againſt the Heir 
upon Obligation made by his Anceſtor ; the 

BE Plaintiff by the Common Law (before any 

EX Statute ſubjeted the Land to Execution) 

== ſhould have all the Land in Execution which 
X deſcends to him, yet he ſhall not have Exe- 
cution of any part of the Land againſt the 
Father himſelf ; the reaſon was, becauſe 
the Common Law gave Action of Debt 


1 not have Execution of the Land againſt the 
Heir, he ſhall not have any fruit of his A- 
Gion, for the Goods and Chattels of the 


ET + 


= Debtor belong to his Executors or Admini- 

ſtrators, and fo for neceſſity in ſuch caſe 

= the Land was only liable to Execution of a { 
Debt of a comman Perſon at Common YN 


Law. 3 Rep. 1 2. 
„„ Debt 
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16 The Lam ok Exetutions. 
Heir upon the Obligation of his Father, 


per diſeent Writ purchaſed, nec unquam poſiea: The 


Aſſets, 


Dowdsle's Caſe. 


Cate. : Plowd. 440; D, e oo 
But when the Heir will not ſhew that he 
hath ſo much by diſcent, and ſo loſeth the 


1 Heir as his proper Debt. 


8 Baker and Bourne. ö 


- 


Debt is brought againſt one as Son and 


on Rien who pleads Riews per diſcent the Day of the 


pleaded Pfaintiff avers Aſſets by diſcent in London, 
in the Pariſh, &. The Plaintiff in Evidence 
gives Aſſets in Cornwal, and Good, and this 
for Neceſſity. He ought to name a Place 
certain, otherwiſe there can be no Tryal, 
and the Jury may find Aſſets by diſcent in 
any other County in Exgland; for the Law 
is, the Plaintiff ſhall have Execution of all 
the Lands which the Heir had, and perhaps 
he has Lands in divers Counties. 6 Rep. 47. 


Debt againſt the Heir on the Obligation 
of his Father, the Judgment againſt him 
was by Nihil dicit, Execution was awarded 
by a Capias ad Satisfaciend', whereas the 
Lands only diſcended unto him ought to 
have been put in Execution, and not his 
Body nor his other Lands. Per Cur, its 

Judgment not Error; for the Judgment and Execu; 8 
and Execu- tion ſhall be general, -unleſs the Heir ac. 
tion gene- knowledgeth the Action, and ſhews that he 
l. Hhath ſo much by diſcent, as was Trewinnion's | 


RMA. A GU —_ vw „ ra tu wa. De”: 


Benefit which the Law gives to him, it ſhall 3 
be intended he hath Aſſets to ſatisfie, and in 
this Caſe Execution ſhall be Sued againſt the 


Execution WM 
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The Law ok Executions. 27 
Execution againſt the Heir of ceſf ay que Truſt made 
Truſt: For a Truſt in Fee ſimple deſcend- Aſſet. 
ing ſhall be Aſſets by diſcent; but the Heir 
*E ſhall not by reaſon of any kind of Plea or 


* N 3 D 
I 14 
3 3 


7 
2 
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* 


ſoever it ſhall come, per Stat. Frauds and 
Perjuries. 8 5 
In a Scire facias againſt one Joint-tenant 
= ſurviving without the Heir of the other on 
judgment in Debt againſt both; by the 
Common Law on ſuch Judgment in Debt 
(3 Rep. 14.) the Charge ſhall ſurvive, and the 


n 
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; & Statute of V. 2. that gives the Elegit, tolls not 


bt 
* 
* 
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» of 


the Privilege of the Party at Common Law, 

3X becauſe it was made for the Plaintiffs be- 
nefit; and the Difference is between the Lien Lien real, 
real, which muſt be equal, and Lien per- Lien per- 
X& /onal, which may be of any of them. Plowg. ſonal. 


9 440. 11 H. 7. 12. b. Warranty real will not 
Fe Nevins perſonal will, 1 I». 469. But this 
WE cannot be done after Execution returned, 
without Audita Querela ; after the Death of 
the Survivor he mult charge all the Ter- 
W tenants. 7udgment pro Luer, I Keb. 92,123. 
= Smart and Edſey. pb 
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28 Che Law ok Executions. 


Of Exceution againſt the Bail. 


Proceſs, vide infra Scire facias againſt the = 
Bail. 1 


In what Caſes if the Bail be taken in Execution, 7 
the 1 may be taken in Execution | bl 
or not. 1 


Afeer Bail If the Bail be once taken in Execution 
raken in the Plaintiff ſhall never have after this Exe. . 4: 
Execution, 115 
wo reſort. Cution againſt the Principal; 181 
ing to the Law and Common Practice, that if a Man 7 
Principal. 24 
to the Principal, becauſe he hath loſt his F 

Election by taking the Bail in Execution, 1 
But if there be two Bails, and he hath Exe. > 
cution for the moiety againſt one of them, 5771 
he may afterwards reſort to the other, and 

have Execution againſt him for the other 1 4 
1 2 Bulftr. 68. Higgins and Somer. 1 
ana, _ 


But in Felgate and Mole's Caſe, 1 5yd. 107. F 


Bail pays if Execution be taken againſt the Bail in| L 


part. Exe- B. R. and they pay part, the Plaintiff may | 
dung he after take Execution againſt the Princip I 
Frincipal for the reſidue, the Bail being let at large Y 
for the re- before the taking of the Principal, and this 


Wo 


fidue. is the conſtant practice of the Court; and it 1 1 
feems Higgins*s Caſe above-mentioned, and 


in Cro. Fac. 320. is to bz intended where 99 
the Bail was in Cuſtody. $24 


Che Law of Executions, 


* Y [ 
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him td Priſon in Execution in diſcharge of 
his Bail, but this is not entred of Record 
till another day; but then it is entred as 
committed the laſt Day of the Return; tho 
the Clarks of the Court ſaid that if he ren- 
der himſelf, or was committed after Dinner, 
© +this is not ſufficient to diſcharge the Bail; 
vet in as much as the time of his Commitment 
does not appear on Record, but only that 
he was committed ſuch a Day, the Court 
*X ſhall intend that he was committed in the 
Morning according to Law in diſcharge 
of his Bail. Owen and Griffith, 1 Rol. Ab.3 34. 
If A. be Bail for B. in Banco per Recogni- 


Coſts, and after a Scire facias is ſued upon 


and if he hath Judgment in this he may take 
= his Body in Execution upon it, tho? he might 
not take his Body in Execution upon the 


1488 — 29 
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rial. 
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co a judge of the ſaid Court, who commits 


Judgment in the Scire fac?. Rigalt and Car- 


29 
If the Principal in diſcharge of the Bail When the 
render himſelf in B. R. to the Tipſtaff of that Bail upon 
Court in the Morning of the laſt Day of the er 
Return of the Second Scire Facias, and after be com- 
dinner the ſame Day the Tipſtaff brings him mirted- 


Zance acknowledged by him, and after judg - An Adios 
ment given againſt B. for Damages and on po: 

70085" ies 

1 1 6 . . : Judgment 
the Recognizance againſt A. and judg- on Recog- 


14 ment is had upon it againſt him, an Action nizance; 
of Debt lies upon this Judgment againſt A. &c. 


Note, If the Defendant in an Action in Rondiedh 
Ci. B. find Bail, and after Judgment againſt c. B. 


The Lam ok Executions, 


30 


dred before the Cap. returned non eff Inves- 1 $ 
tus, and filed, yet he may render himſelf 


after the return and filing of it, and fave 
„ f = 
But in B. R. if the Principal render him- 


Render in 


B. R. felfto Priſon after the Capias againſt him 3 . 


returned on eff inventus, and this is filed of 
Rerord, this ſhall excuſe his Bail by the 
Courſe of the King's Bench. 


So in the Ringes Bench or Common Benth, l 
if the Principal render himſelf after the 


return of the Cap. and after the firſt Sczre 3 . 


facias awarded againſt the Bail, and before 


the return of it; this ſhall diſcharge the 


Bail. I 9 5 : 
Arwbax The Bail in diſcharge of himſelf may 
time the bring in the Principal at any time before | 


Principal the return of the ſecond Scire facias 5 but # 


maſt be after the Day of the return of the ſecond 


1 Scire facias againſt the Bail paſt, altho' this 


the Bail. ſecond Scire facias is not filed of Record, 


yet the return Day being paſt, the bring- 
ing in of the Principal afterwards ſhall not 
excuſe the Bail. 1 Rol. Ab. 3 34. Vaude and 
Avis's Cale. VVV 55 
ung If 4. and B. are Bail in an Action in B. 
brings the R- for another, and after Judgment againſt 
Principal, the Principal, he brought aWrit of Error in 
hanging Cam Scacc, and hanging this Writ of Error 
the Writ the Bail brought in the Principal, or the Prin- 
cipal render himſelf in Priſon, altho' the Re- 


brought by 3 a 1 
one of the COVEror may not pray him in Execution, nor 


Bail. may the Court put him in Execution, for 
that the Writ of Error is a Superſedeas of it, 
| yet 


© TheLaw of Executions. 3. 
vet this is a good diicharge of che Bail, 
for the Marſhal may keep him in Priſon 
as a Pledge, until Judgment be affirmed or 
dia med, as he may upon mean Proceſs 


*in default of Bail. Cotten and Obbury, Calf 
0 and Dingly. „ 3; 
© BE Wore, If A. becomes Bail for B. at the 
W Saic of C. and after C. recovers againſt B. 
, and after the Cap is returned againſt B. nn | 
0 ON eſt invent”, and this filed of Record, and Principal 
© 8 after B. dies before any Scire facias ſued dies before 
cut againſt A. yet this ſhall not excuſe A. Se. fa ſues 


che Bail, in as much as B. is dead after the =" _ 


Capias and Return filed, and yet he might 
have brought in B. had he been alive, in his 
| diſcharge before the ſecond Scire facias re- 
turned, but this is Ex gratia Cur, 1 Rol. 
Ab. 336. Trukley and Booth, 2 Crok 165. 
Otherwiſe, had he been dead before the 
| Cap. returned and filed; and the death of 
the Principal before the return of the C 
diſchargeth the Bail. : 
If the Principal render himſelf in Ex- 
onerationem manucaptorum, this ought to he 
entred on Record. Hob. Welby and Com- 
mins. — 


a 


_ 70 Ww . oc cnw op 


07 Render vide Pleading puis. 


If the Principal after Judgment ren- 
der himſelf in Court in diſcharge of his Bail, 
and the Plaintiff will not take him in Exe- 
cution, and all is entred on Record as it 


f an W 28 n + th — 
- 8 2 F 5 5 <a . : 


32 The Law of Executions. 
ought, yet the Plaintiff may after take him 
in Execution, per Cap? ad Satisfaciend', for 
this was but the forbearance of him for 4 
time upon his own offer, and not a renoun. 
cing or a releaſing of his Execution. Hob. 
of Pleading reddiditſe ; Vide puis tit? Recog. if 
nixance. 
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3 2 and out of what Court Eren rien ſpal 


= awarded. How the King's Bench hel 
= grant Execution upon a Fudgment in jnferi- 
= our Court of Record. Diverſity between re- 
= oval of a Record ont of an inferiour Court 
„ Certiorari and by Writ of Error. Di- 
= wer/ity as to awarding of Execution ſuper te- 

= torem Recordi. To what places Execu- 
min is to go, or where to he ſued. Coumy 
= ?olative. Wales. To the Cinque Ports. Ire- 
= land. Is hat place to be executed regu- 
erh. Newgate 4 Priſon for London and 

; | Middleſex, and bow. _ 


F a Recovery be in 4 Court Baron, they Court Baz: 
have no power to make Execution for ron. 
the Plaintiff of the Goods of the Deſen- 
dant, but they may diſtrain the Defendant, 

Wand retain the Diſtreſs in their Hands in 
afeguard until he had ſatisfied the Condem- 
nation. 4 H. 6. 17. 5. | | Ds 
lf a Man recover in an Inferior Court of How che 
Record Debt or Damage, and after remove King's 
he Record into the King's Bench by Certio- Bench ball 
en, it hath been a Queſtion in Peachy and Sion up. 
ole Caſe, Whether the Court of King's on a Judgs 
EBench be bound in this Caſe to grant Execn- ment in In> 
tion upon this Judgment? But in Lewins 1 34. ſerior Court 
Wir is reſolved, Judgment in Inferior Court of Recore. 
being brought into B. R. by Writ of Error 

and affirmed, Execution ſhall iſſue out of 

B. R. for now it is a Judgment of the King's 


+ OTE 
23 8 
* ES. 2 


Error „ 


34 The Law of Executions, 
Diverſity Bench : But a Judgment in Inferior 
berween Court brought hither by Certiorari ſhall not 
r of his executed here, to make this Court (of 
out of an B. R.) ſubſervient to the Inferior. Court; 
Inferior but upon ſuch Judgment removed in B. R. 
court by by Certiorari Debt may be brought in this 
cntirari Court. e Io 
and by A ſingle Demurrer in Chance is always 
uſed to be adjudged there on a Recoghi- 
Zance ; but if there be a Demurrer by one 


Demurrer and Iſſue by the other, of neceſſity the 


by one, and Iſſue ought to be tranſmitted to this Court, 
Ine by and ſo muſt the Demurrer ; for if the Iſſue 
another on ſhould be ſent into this Court, and the 


a Recog- 22 . | 
nizance in Demurrer retained in the Chancery, there 


Chaxcery. would be two Judgments in two ſeveral 


Courts upon one and the ſame Record; 


TwoCourtsand yet the Plaintiff ought to have but 3 


cannot one Execution by one Elegit upon both 


Join in ma- judgments; and out of what Court ſhall 
king out 
one Exe - 


cution. gut one Execution. 2 Sand. 25, 26, 27. 


Feffery's Cale. 1 5 
Diverſity, As to what Court ſhall award Execution 
as toa- ſuper tenorem Recordi obſerve this diverſity: 


 warding Tf a Man recover in B. R. and upon this 


Execution an Attaint is brought in B. C. where the 


ſuper teno- | . 1 
em recor. firſt Verdict is affirmed, no Execution may 


4% be awarded in B. C. for that they have but 
Tenorem recordi there. Hill. 37 El. B. per Cur), 
Nl und m. C, è 
But in this caſe Execution may be a- 
*warded in B. R. for there the Record it 
:- elf continues, Id. Caſe. 


he have it, for two cannot join in making | 


Note, 


lan 
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The Law ok Executions. 15 
Note by Hales, If the Tenor of a Fine 
be certified upon a Certiorari out of the 
Tower, or Treaſury, into the Chancery, and - 
ſent into the Common Pleas by Mittimus, 
Execution may be awarded upon the Te- 

nor. Vide An ſe %% F- 
In ſome Caſes the Court has been difa- Court dis. 
Ws bled to award Execution, but afterwards ablcd to a- 
has n | — 8 Hob. pee ward Ex- 
fead and Bradſhaw, The principal was £9 ; 
* alle to the om by. a Habeas er pro- a 0 
cured by the Bail on purpoſe to fave then inabled. 
= ſelves, and the Plaintiff prayed that he 
W might be committed in Execution, and al- 

ſo the Bail, that he might be received in 
their Diſcharge : But it appeared to the 
Court that the Defendant had brought a 

| Writ of Error allowed, and the return of 
it not yet come; ſo that the Court was 
diſabled to award Execution to put him in 
Execution 3 but afterwards the Defendant 
was brought again by Habeas corpas, and 
the Plaintiff prayed him in Execution, and 
it was granted, the Day, of che Return of 
the Writ. being paſt, and he had not cau- 
y ſed the Record to be removed, and ſo the 6 
Court was re-enabled to award Execu- 
Ido. 8 157 £10 
t . 
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To what Places Executio ſhall 7, and where 
3 5 | to be ſthed. TOs 


IM. As to this we muſt firſt note a Diverſity, 

as it was taken in Herbert and Alcock's 
1 Cafe. IT 1 4 = . bog 
'" D# Theré 


36 Che Law of Execiitions. 


Diverſity There is a Diverſity between a Writ of 


83 Error upon which a Judgment is affirmed, 
. Won and a Certiorari to remove a Record, for 


en oe, when Judgment is affirmed in a Writ of 


on which 


x Judg- Error, this adds ſtrength to the former Judg- 


ment is af- ment, ſo that Execution may be ſued on 
8 it throughout all Exgland; but when a 
J Record is removed out of an Inferior 


the of in · Court by a Certiorari, and is ſent into one 
ferio Court of the Benches by Mittimat; there no Ex- 
by Certi= ecution can be ſued in any other place, | 
n. than from whence it is removed. Hut.1 17, | 


118. 1 Levins 134. 1 Sid. 213. and the 


Recognizance was well removed in Error 


to Reverſe a Judgment in the Pallace 
Court. | bs Bus Fa 


County Palatine. 


Execution may well ifſue out of B. R. 


into a County Palatine, Goods were levied 
be Fieri facias, out of the King's Bench in 
the County Palatine of Chefter, upon a Judg- 
ment originally in B. R. and upon ſuch 
Judgment a Heri facias lies to the County 
Palatine; and if a Judgment in Cheſter is 


removed by Error here (in B. R.) and af. 


firmed here, Execution may Iſſue out of 
his Court. 1 Levins 25. + NED 


Wales. 
It was a Queſtion in the Court of 


Wards: Judgment is given in Debt at the 
Grand Seſſions in Wales againſt a Defen- 


"+ 


dant | 
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of Executions. 37 
dant inhabiting in one of thoſe Counties, 
and the Defendant dies Inteſtate, and one 


5 
wo 


E who inhabits in LZondon takes Letters, of 
| Adminiſtration, whether any Execution 
= may go into Wales, becauſe he neither in- 
W habits there, nor hath any thing there. If 
not, then whether that Record may be 
removed into the Chancery by Certiorari, 


and ſent by Mittimus into B. R. or 3. C. 


to the intent to take out a Scire facias upon 
it, to have Lands out of Wales, or Goods 


in the Hands of the Adminiſtrator liable 


to it there; and all the Juſtices and Ba- 
| Tons held it could not be, for one may not 
have a Scire facias in any Court, but where 


the Judgment is given; and if ſuch courſe Where 


& ſhould be uſed, all Judgments in the Courts olg mente 


to be exe - 


"0 >. ; * : ., : * 
in London, or in Interior Corporations; wirk- 


would be removed and executed here, za their pe- 
which would be a great incohvenience to culiar Ju- 


| the Subjects to make Lands or Perſons li: rifdiftions. 


able to ſuch Judgments, in other manner g 


than they were at the time of the Judg- 


ments ; wherefore there is no remedy, 
but to execute ſuch Judgments in their pe- 


| culiar Jurisdi&ions. 


But a great Quere hath been, Whether 


upon a Judgment obtained in B. R. or © 


B. C. Execution may go into Wales, and it 


| hath been held by many it doth. 2 Bulſtr. 


156. Mich. 165 3. Wynn and Griffth's Caſe. 
Execution goes into Males as into any part 
of Eng land. 21 Bulſtr. 54. Hall and Rot he- 
ram. Capias ad Satisfaciend? ſhall go into 
Wales againſt the Bail, upon a Judgment 
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here. In Bulſt. The Sheriff of Radnor up- bi. | 


Return. Atkins and Windham were of this 


Keb. 410. 


the Lands in the Cinque-Ports ; and other | 
Writs of common Courſe into the County 


The Law of Executions. A 
recovered in B. R. againſt the Principal, 
Notwithſtanding the common Saying, Breve 
Dom Regis non currit in Walliam, a Fi fac 


Ca? Sz or any Execution whatſoever may 
iſſue into Wales upon a Judgment obtained 


on a Fieri facias directed to him, made this 
return, Breve Dow' Regis non currit in Wal- 1 
Lam, and he was amerced 101. for his falſe 


IWw 


Opinion, . . . . and Vaughan were againſt 1 
it. 2 Mod. 10. Whitwrong and Blaney. 2 


To the Cinque Ports, and how. 


Hacker and Hariſon brought Debt againſt 8 
T. as Heir, and he pleads Riens per diſcent, 
and it was found by the County of Suſſex 
that he had Aſſets in the Cinque-Ports, and 
thews where, and Judgment general was 
given againſt the Defendant, and the Plain- f 

tiff had ſeveral Elegits to have Execution of 
a Moiety of his Lands generally, and not 
ipecially, as of Lands deſcended to him. 

And the Writ was awarded to the Conſta- 
ble of Nover Caſthe to extend the Moiety of | 


PT ron at. fs 
n 8 4 2 2 * . SEO? 2 * 2 | 


where, &. but the Plaintiffs were com- 
pelled firſt to have a Certiorari to remove 
the ſame Records into the Chancery, and 
from thence by Mutimus to be ſent to the 
Conſtable to make Execution of this Judg- 
ment, 1 Anderſon 28. Herbert and Alcock: 
CLIT 4 ©, Execution 
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The Law ol Executions, 39 
Execution goes not into the % of Man, 
bor that is no part of England. 


Ireland, and how. 


E jectment was brought in B. C. in Jre- 
land, and on Iſſue Judgment was pro quer, 
and the judgment was reverſed in B. R. 
in Freland for want of an Original. Sir Jobs 
= Comins brings a Writ of Error in B. R. in Judgment 
Exgland, and the Judgment given in B. R. in Lend 
in reland was rer becauſe the matter 2 W 
17 g 8 ngland, 
** was diſcontinued. - It was moved to have 
the Record remanded into Ireland with a 
Certificate of the Judges reverſal here. But 
per Cur, the Record ſhall not be remanded 
for the Writ of Error which goes out of 
| X Chancery here to the King*s Bench there 
commands the Record to be ſent ;. bur if 
the Record had been reverſed upon the 
Verity of the Matter, though the Judges 
here cannot award Execution, becauſe 
they have no Officer there ſubject to their 
Command, yet they ſhall make a Mandate 
to the Chief Juſtice there to ſee Execution 
done. Telv. 117, 118. 
And ſo it was agreed the Chief juſtice 
here may command the Chief Juſtice 2 
Ireland, to do Execution of Lands there 
17 5 Manucaptors or other Perſofs; and 
if the Roll here be not marked till the Re- 
turn of the Writ, the Common Bail ſhall 
ſtand but only to ſave Amerciaments; but 
if the Court ſee Cauſe they may award 
ſpecial Bail; alſo if the Plaintiff ſhewert; Bail. 
J 5, oo Cauſe 


- 
- 


4 The Lab of Exetutions. 
Cauſe at the Return of the Writ he may 
have ſpecial Bail rhough the Roll be not 

marked, butthen the Defendant muſt have 
3 of it by the Courſe of the Court; 
alſo ſufficient Bail of Iriſhmen, whoſe E- 
ſtates were there, was allowed good. 1 Keb. 
ö . 
In the Biſhop of Oſorie's Caſe, Judgment 
was given in B. R. in Irelaud; within two 
days after the Defendant delivered to the 
Chief juſtice a Writ of Error purchaſed out 
of the Chancery in England, returnable in 
B. R. in England. Per Card, the Writ is a 
Sujerſedeas Superſedeas, though the Record it ſelf be 
not ſent, but a Tranſcript. Dodderidge ſaid, 
the Record it ſelf is not ſent, becauſe the 
Sea is between England and Ireland, and if 
the Tranſcript ſhould miſcarry they might 
again reſort to the Record, but if the Re- 
cord miſearry the Caſe is loft. Cro. Fac. 


At what Place it ſhall be executed. 


' Damages If a Man recover Damages in Action of 
4 8 Waſte in one County, the Writ to levy this 
tic Wrir mall iſſue to the Sheriff of the ſame Coun- 
to levy it; ty where the Action was firſt brought, and 
to whom to NOt tO any other $ bur if this Sheriff return 
be diretied. that he had nothing, he ſhall have Execu+ 
tion into any other County where the Re- 
cCoveror will. 29 Ed. 3. g. b. 3 
* If a Recogniſance of Pai be taken by a 
Bail en Oe Judge of the Common Plegs at Serjeants- Inn in 
riginal ig Londop, upon an Original brought in Lon- 
Tongo. 8 | OE 3 don, 


. 
or 3 3 . ** 
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The Law of Exetutions. 4t. 
don, and this is certified into the Commos | 
Pleas and there enrolled, but it appears on 
Record that it was taken as before, a Scirs 
BF /ac:a5 may be awarded upon this Recogni- 
ſäance to the Sheriff of London, where the 
= Capias was, for there was the Commence- 


ment of it. 1 Rol. Abr. 891. Fobns verſus 
Tee and Pomeroy. | : „„ 


Manucaptor s for Rice Edwards upon. a Re- 


cCogniſance of Bail, and in the ſaid Caſe 
the Scire fucias may be awarded to the She: 


= riff of Middleſex. Vide in 1 Rol. Abr. 891. 
WW Several Caſes there cited, — - 
If Land and Damages are recovered in 


ancient Demeſne, the Damages may not 
be levied upon the Land held of the Man- 
nour, which is Frank Fee; for this is out 
of the Juriſdition. 5 H. 4. 29. 


4 If a Man recover againſt another in J. R. Body to be 
Debt or Damages, and he againſt whom brought 
the Recovery is is in Priſon in the Feet, he pu B. K. 
| . . "1. by Habeas 

may not be taken in Execution upon this Cd to 


1 Judgment in B. R. by a ſpecial Writ to the charge one 


Warden cf the Fleet to retain him in Exe · in the fl. 


cution for this Debt, without bringing his 

Body into B. R. by Habeas Corpus, fo tho 

the Warden return him Lenguidas in Priſena. 

1 Rol. Abr. 894. Serjeaut and Brook. Q by 

the late Statute, | 
Upon a Capias ad Satisfaciend” to the She- Newgate 4 
riff of Middleſex to take F. S. if the Sheriff ric for 
take him and put him in Newgate, which Lenden and 
is the common Priſon for Middlefex and Wddleſexe\ 
London ; and after another Writ of Execu- b 
tion comes to the Sheriff of London, al- 
FZ ĩ²⁵ 8 .. though 


= — 7 T4 


The. Law of Executions, 
though the Sheriffs of London are alſo She: 
riffs of Middleſex, and Newgate (where the 
Priſon is) is the Priſon for both Counties, 
yet the Priſoner ſhall nat be ſaid to be in 
Execution upon this new Wiit in London, 

nor may the Sheriffs of London ſerve it up- 
on him, for that he is in another County. 
For when the Commitment is to Newgate 
by force of a Writ to the Sheriff of Mid- 
dleſex, he may not be ſaid in any reſpe& 
to be within the County of London ; for 
the Counties continue ſeveral, and the 
Priſons ſeveral in reſpe& of the ſeveral 
Commitments; for there are two ſeveral 
fides, and a partition between them. 1 
Rol. Abr. 894. Cog's Caſe. 


” mn L 88 
3 "RN FF ; 
2 


Che Law of Executions 43 
e 5. Wh 


When and at | what time Execution ſhall be 
' ſued out preſently, or not till ſome time 


| after. 1. In reſpect of Pleadings and Iſſue. 
2. In reſpect of a Writ of Error. 3. In 
reſpect of the Principal and Bail. 4. In 
reſpect of Death. Where there are two 
| Fudgments, upon which of them Execution 
ſhall be awarded. To what time Execution 
hall relate as to Lands, To what time as 

to Goods and Chattels, Where 7. Lands 


i the Defendant had at the Day of the Niſi- 


prius. At the Day of the Inqueſt taken, 
where the firſs Day of the Term. Where 
from the time of the acknowledgment in 
caſe of Recognizancess The Statute f 
Frauds and Perjuries as to this, Chattels 
bound from the time of the Execution award- 
ed. Relation to the Teſte, from what time 
the property of the Goods ſhall be bound by 
| Execution. Statute of Frauds and Perjuries 
as to this. . 


Fa Man recover in B. R. by award of 
1 the Court, and upon this the Roll is 


ſigned by the Clerk for Judgment, he may upon 6gn- 


have Execution there preſently before the ing the 
Jacgmien: entred, for otherwiſe he ſhould Roll. 
e at great delay, for the courſe of the 
Court is not to enter judgment till the 


Vacation after; and the Defendant is not When the 


at any miſchief, for he may have a Wrir <2 ivto 


of Error, after the Signing and before ent) 8 


the 


co Ss 


The Law of Executions, 
the Judgment entred. AM. 15 Fac. B. R. 
Smith and Bowles, this is the common 
courſe of the Court. 


In reſpedt of Pleadings and ue. 


In Debt if the Defendant acknowledge 

the Action for part, and for the reſidue 

leads to Iſſue, whereby the Plaintiff hath 

Judgment for that which is acknowledged, 

yet he ſhall not have Execution till Iſſue 

tried, becauſe he is to recover Damages 

for that which is acknowledged, which 
Hall be aſſeſt upon Trial of the Iſſue. 


18 H. 6. 25. * 
But if he releaſe the Damages he fhall 
have Execution preſently. 88 8 
Ss it the Plaintiff be after Non-ſuit in 
the Iflue, he ſhall have Execution, for 
now the cauſe of impediment being remo- 
ved, the Damages ceale. a as 


In reſpeck of the Mrit of Error. 


Error was brought in the Exchequer cham- 


ber to reverſe a Judgment given in B. R. 

and this Writ was brought in the time of 

the late Chief Juſtice, who is now Dead, 

and by him Signed, but the Record was 

not certified, nor any Writ of Error 

Where the brough 1 Fer Cir > Atter eight D ays they 
Record is Will give Rules in the Office, (wiz.) of the 
at ceiti- Clerk of the Papers to take Execution, if 
„ed. during that time the Record is not certi- 


ſied, for they may certifie the Record and 


re ES any a 4. xz 1111 PENTAEIN Ls . 


was Signed, aliter if it had not 
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The Lap of Execution 
make all good, becauſe the Writ of Error Writ f 
2, een Sign- 23 
ed, it had then been abated by the Death Chic for 
of the Chief Juſtice. x Siderf. 268. Allen gice nor 
and Shaw's Caſe. I 
= And it is ſaid in Aarſb and Whertſfton's bis deark. 
W Caſe, If a Man bring a Writ of Error 
upon a Judgment, but does not remove 


the Record in ſix Days time; after ExeCu- Record not 


tion ſhall be granted, becauſe it is appa- removed in 
W refit the Writ of Error was brought meer- fix Days 
ly for delay. Error upon a Judgment in“ 
Debt, where the Judgment was affirmed, 
it was held by all the Juſtices, and ſo the 
Clerk ſaid was their uſage; that the De- 
fendant in the Writ of Error ſhall have 
Execution preſently without Scire facias 

= altho' the Year and Day be paſſed ſince 

= the Judgment. Cro. El. 456. Goodwin and 
Gawd'ys Cate. . FSI 


In reſpect of the Principal and Bail. 


= After a Render of the Principal the The m; 
== Plaintiff hath three Days to — him in n 
Execution, or to take a Fieri facias againſt 3 Days te 
his Goods, but before Election the Bail charge the 
are diſcharged by the Render. The Caſe 2 
of Die and Adams was on motion by the tion upon 
Bail for reſtitution of Money levied by the Ren- 
them in London, G. the Attorney being der. 
paid Io s. to enter a Reddidit fe, but omit- 
ted it. Per Cur, The Money was reſtored, « 
and the Attorney ordered to enter the 
Reddidet ſe, being paid for it. 2 Keb. 512. K 
e 


4s The Law ok Executions. | 


In reſpect of Death. 


Exeention Execution was taken out by Fieri fac laſt 
ſerred on Term, on Warrant of Attorney to confeſs 
the Coods à judgment and ſerved after the Defen- 
mer 8 Jan's Death which was in the Vacation ; 

tb, this was not irregular, Per Cur : But may 
= be ſo ſerved the Goods being bound by Mt 
me the Teſte of the Writ. 2 Keb. 257. Drink. 
= water and Knight. 7 . 


Where there are two Fudgments, upon which 
of them Execution ſhall be awarded. 


If aſter Judgment and Execution award- 
ed Audita Duerels is brought by reaſon 
whereof Execution is ſuperſeded ; here if it 
be found againſt the Plaintiff in the Au- 
dita Querela, the Party ſhall have Execu- 
tion awarded upon the Judgment in the 
Andita Querela, and not on the firſt Judg- 
ment. 1 Sid. 14. Some ſay he hath Ele- 
Won. hes „ 

The Executor himſelf could not have 
Execution within the Year without a Sci- 
re facias, becauſe he was not Party to the 
Record ; and this is obſervable, he doth 
not then take out Execution, when re- 
moved by Scire facias upon the firſt Judg- 
ment, but he hath a Judgment in the Sc/ 
facias upon which he goes. 2 I»f. 470. 


Relatios 


The Law of Executions, = 47 
Relation, | 
54 To what time Execution ſhall relate as to Lands. i» 


If Judgment for Debt or Damages are of Lands 


given in Banco upon a Trial by Niſi prius, at the Day 
EZ the Plaintiff ſhall have Execution of the ofthe Ni 
land which the Defendant had at the day ?““. 
of the Ny. prius ; for this and the Day in 
Banco are but one Day in Law. Dyer 149. 


not have Execution of the Lands that he 


= So he ſhall have Execution of the Land At the Day 
the Day of the Inqueſt taken ; but he ſhall of the La- 
= queſt ta- 
had che Day of che Writ purchaſed. 29 Ed. ye Bey of 
23.27. „„ 5 the Writ 
It a Man recover a Mannour he ſhall purchaſed. 


have all the Arrearages incurr'd meſne be- 


=X tween the Recovery and Execution. 48 
== Ed. 3. 6. ” 5 . 
= If a Man acknowledge a Recogniſance be- 
fore a Judge of the King's Bench or Common 


= Pleas out of Court, as at Serjeants Inn out of 
Term, and afterwards this is entred upon the 


Roll of the Record in the ſame Court where 
he is Judge. Now tho? it be not a perfect 
| Record till it be entred upon the Roll, yet | 
when it was entred it is a Recogniſance Recogni- 
from the firſt acknowledgement, and binds fance binds 
the Perſon and Lands of the Conuſor from the Perſen 
the acknowledgment of tlie Recogniſance ; n pres” 
$2574 . % . rom the 
for it is a Recogniſance from that time. time of the 
It is the acknowledgment before à Judge acknow- 
that gives it the force of a Record, though legament. 
the Inrolment be neceſſary for the Teſti- 
2 e fication 
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fication and perpetuating of it: Hob. 195. 

115 Hall and Winkfeld. 
Execution If a Man recover Debt or Damages, he 
vf the Land ſhall have Execution of the Lands he had 
he had the the firſt Day of theTerm in which he reco- 
| the Tem. vers; for the Term is but one Day in Law. 
8 Ia Man recover Debt, he may ſue Ex- 


* 


ebution of any Land that he had at the 


time of the udgment, though he had 2 Ip 


* 


the Judgment, altho he had allened it be- 
fore Execn tion. 45 7 
Statute of By the Statute of Frauds and Perjuries, 


Frauds and any Judge or Officer of any of the Courts 


Perjuries. at Weſtminſter that ſhall Sign any Judgment, 


ſhall (without Fee) ſet down the Day of 


the Month or Year of his ſo doing upon 

the Paper Record which he ſhall Sign 
which ſhall be entred upon the Margin of 
the Roll of Record of the ſaid Judgment, 


and ſuch Judgment as againſt Purchaſers, 


bona fide for valuable Conſideration ſhall be 

a Judgment from ſuch Signing. 
Recogni= And by the ſame Statute it is enacted, 
' fance to That the Day of the Month and the Year 
bind Lands of the Inrolment of Recogniſance, ſhall 


T_T no Recogniſance ſhall bind Lands in 


ol Furcha- be ſet down in the Margin of the Roll, | 


the Inrol- the Hands of Purchaſers bona fide, and for | 


ment. valuable Conſideration, but from the time 
of ſuch Inrolment. 6 

Note, In the King's Benth Judgment doth 

not refer to the 55 Day of the Term, but 

to the Day of filing the Bill. 2 Levins 180. 

But vide the late Statute. WT. 7 


liened it before Execution. 30 Ed. 3. 24. 
So of any Land that be had purchaſed after 


s % ww 8 
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| warded are liable to the Execution: 
W I 33 Cummin and Bradlin. 


The Law of Executions; 49 


To what time Execiition (ball relate as tb Goods 
5 and Chattels. 1 


if a Man recover againſt FJ. S. and ſue Chartcls at 


; Execution by Fieri fac, the Chattels which the time of 


J. S. had at the time of the Execution a- the Exe- 
| S 


s if after Execution awarded againſt fxecution 


| | F. S. J. S. dies, yet the Sheriff may aſter- good after 
Wards execute the Writ on the Goods in N 
the hands of his Executors or Adminiſtra- nf 


tors, in as much as the Goods were bound gm Ex 
by the Award of the Execution: 6 NM. 7. 6. cation bs. 
So if a Man recover againſt J. S. as Exe- 


cutor of W. S. of the Goods of the deceaſed, 


. 
5 


be had, &c. and ſ%i non, de bonis propriis, | 
and ſue Execution accordingly by Fiei fac; 


and after, before the Execution made b 


the Sheriff, I. S. dies, the Sheriff, if he does 
not find any Goods of V. S. the firſt Te- 


ſtator, he may execute the Writ on the 


proper Goods of J S. which he had at the 
time of the Execution awarded; although 
that now they are in the hands of his Exe- 


cutor or Adminiſtrator; without ſuing a 
Scire fac?, for as much as they were bound 

by the award of Execution. Mich. 31 and 

32 El. Moſſe and Howe, B. K. 


Il an Executor ſell any Goods to another Sale of 


2 the Action againſt him, and be- Goods 
ore Judgment, theſe Goods ſhall not be beneing 


taken in Execution, for they were lawfully on 7 
bought. 9 H. 6. 57. F judgment. 


* 8. ” EW NE OS. > OT * 
g y rs dS aan i. bt 
37 * l 


BOL SY N e * wy — o 
" Ee Nd nd Shu n ; 9 W 3 1 
r + 4 g 4 g 4 fo po : F a * A a IRS, n 3 — ä : 
4 . c * 7 l 9 N 1 r * 
5 — 5 : 1 k . * 
7 
> 

'$) 

0 4 

* , * * * 

. . 2 N. 

P LA * . be F4 4 

: F. 


Relation to In Mangford's Caſe the Plaintiff had re- 

the Tete. covered againſt the Defendant in Action 

of Debt, and had Execution againſt the 

Defendant after the Day of the Teſte of the 

Fieri facias; and before the Sheriff had med- 

led with the Execution of the Writ, boxz 

fide, for Money ſold certain Goods and 

_ Chatrels, and delivered them to the Buy- 

ers. Per Cur, notwithſtanding the ſaid 

Sale the Sheriff may do Execution of theſe 
Goods in the hands of the Buyers, for that 

they are liable to the Execution; and Ex- 

ecution once granted or made ſhall have 

+ relation to the Zeſe of the Writ. 1 Leon. 

304. Vide and C. the Statute of Frauds 
zMra. | | | | 

Before the A Verdict pro Auer, and after Money 

return of levied by the Sheriff, as Executor, and be- 

the fi e. fore the return of the Writ, the Plaintiff 

kirk become becomes a Bankrupt, and the Money re- 

aBankrupt, Covered was aſſigned by the Commiſſioners 

rot aſſign- by the name of the Plaintiff's Money to 

able by the the Creditors. Per Cur, the Money in the 

Commiſſi. Sheriff's hand is not aſſignable, though by 

"mers the judgment the Damages and Coſts were 

aſcertained and turned in rem Fudicatam ; 

for it cannot be ſaid to be the Plaintiffs 

Money till it be paid to him, and in the 

mean time it is in the hands of the Sheriff, 

uaſs in cuſtodia Legis; and none can give a 

| Kerze thereof but the Plaintiff, who is 

Party to the Record, and he only can ac- 
knowledge Satisfaction. Cro. Car. 176. 

Benſowand Flower. . 5 
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delivery to the Sheriff, Under-Sheriff, or 


51 


No Writ of Execution ſhall bind the From the 


Property of Goods but from the time of its ume of the 
delivering 


the Writ of 


Coroners, who upon receipt thereof (with Execution 
out Fee) ſhall indorſe on the back thereof to the She- 
the Day of the Month or Year when they iff binds. 


feceived it; ſee the Statute of Frauds and 
Perjuries. Though the Law 


Teſte of the Fieri faciar, and this ſhall be ſaid 


another time. 1 Syd. 271. Bayly and Bun- 
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Was, That 
Goods were liable from the time of the 


 Emanatio brevs, although it be in fait from 


. 
35 


The Law of Executions. 


In what Caſes a Man ſhall be in Execution be- 
fore Prayer or not. Where the Plaintiff maß 
mate Election, whether the Defendant ſhall | 
be in Execution or not. In what Caſes a | 
Man nll be in Execution upon Prayer be- 
_ fore Habeas Corpus ſued by Committitur ; 
entred or not. Where the Execution muff be | 
actual and not barely by Committitur. Where 
Reddidit fe ma h pleaded, and how. In 


what Caſes Execution with ſati faction a- 


2 one ſhall ſerve for the other, and 
| bow the other ſhall be remedied. Elegit by 
Execution againſt one. Execution againſt 
the Principed, if be may after have Execu- 
tion againſt the Bail, &eE contra. In what 
Place a Man ſhall be ſaid to be in Execution. 
Execution, where it ſhall be joint and ſever- | 
al. In ſeveral good Caſes with ſeveral Di- | 
wer ſites. 1 


N Debt againſt J. S. if the Defendant 
be taken upon a Latitat, and commit- 
ted to the Marſhal for default of Bail; and 
after the Plaintiff recover againſt him he 
continuing in Priſon, yet he ſhall not be 
in Execution by this Judgment before 
Prayer of the Plaintiff. A. 4 Fac. 1. Carr 
and Copping's Caſe, 8 | 
Jt. a us recover Damages in Action on 
the Caſe againſt J. S. in B. R. the ſaid F. 
S. being in Cuftod' Marry yet he ſhall not 
be in Execution on this Judgment altho' 
Wn 8 it 


The Law of Executions, +28 

it be within the Year, before the Prayer 

of the Plaintiff, for the Marſhal may not 

take notice of every Judgment againſt e- 

very Priſoner, but upon Prayer of the 
Plaintiff a Committitur ſhall be entred up- iti. 
on the Roll, and then he is in Execution: ur entred 
H. 12 Fac. B. R. Sir Henry Bellows and upon Pray- 
| Handford's Cale, — 


If a Man recover in Debt and Outlaw On Out- 
the Defendant after Judgment, and after lavm. 
within the Year the Defendant is taken by 
 Capias Utlegat, he ſhall be in Execution 
for the Plaintiff before Prayer, for that 
the Outlawry was at the Suit of the Party. 
5 Rep. 88. Garnon's Caſe. 3 
Otherwiſe it is if he be taken in Exe- 
cution after the Year, becauſe there he 
cannot have a Capias againſt him. H. 38 
El. B. R. Norton n. Sharp's Caſe, Hob. 115. 
But if a Man recover in Debt and Out- 
law the Defendant after Judgment, and Where the 
after within the Year the Defendant is Plaintiff 
taken by a Capias Utlegar, altho' he be in os rar 
Execution for the Plaintiff prima facie, yet phe.” 
he may make an Election that he ſhall not Pe fendant 
be in Execution for him. M. 43 & 44 EL ſhall bein 
B. R. Shaw and Cuttereſſe's Caſe. | Execution, 
If a judgment be given againſt J. S. “ 0. 
who is in the Fleet a Priſoner there, and 
aſter the Warden of the Fleer informs the 
Court of Chancery, that the ſaid F. S. is in 
Ward of the Fleer for certain Cauſes; upon . 
which the Court commands the Warden ro 
retain him in Execution until ſatisfaction of 
the Judgment, yet J. S. is not in Execution 
JC upon 


— 


54 The Law of Executions, 
Eledion. upon the judgment, becauſe this was not at 
1 the requeſt of the Plaintiff, but done with- 

out his Prayer, for it may be he will elect 
anotmner Execution. %s. 

In Caſe. The Defendant put in Bail to 

anſwer to the Action: Judgment was gi- 

ven againſt him, he came into Court and 
rendred himſelf * and prayed, that in diſ- 
charge of his Sureties, that the Court 

would Record the rendring of himſelf, 

Jadgment Which was ances : and the Court de- 
againſt the manded of the Plaintiff if he would pray 

* 3 Execution for the Body againſt the Defen- 
6+ mah dant, who ſaid he would not, whereupon 
ſelf, bur the Court awarded, that the Sureties ſhould 
they e- be diſcharged, and the Rule was entred 
ſuſed to that the Defendant offered himſelf in dif- 
Te him charge of his Sureties, and Attornatus que- 
. vet” rentis allocatur per Cur, Cc. dixit ſe nalle. 
18 Tdeo conſiderat fuit per Cur quod tam præd 

| Defend quam præd i de Reeggni- 
tione pred” & denariig in ea " 


em contentii exo- 
neretur. 1 Leon. 58. Fullwood*s Caſe. .  _ 
A Cap. ad Sat. was delivered to the She- 
riff, and afterwards the Sheriff arreſted 
the Party againſt whom the Capias iſſued 
by force of a =” Uilegat'; and then, the 
Party in the Capias came to the Sheriff, 
and prayed that the Party remain in Exe- 
cution for his Debt alſo; and notwith- 
ſtanding that the Sheriff let the Priſoner 
go at large, ard upon both Writs returned 
non e inventus ; by all the Juſtices, the 
Sheriff was not bound in point of Eſcape 
to detain the Priſoner for the 89 87 
"Pp | Ot 5 


— 
* 


2 


Debt: And it is not like where one is in One in 


: 8 * — A Execution 
the Hees in Execution, there if other Con- 1 the Fleer 


demnations in other Courts be notified to ir ober 


the Warden of the Fleet, he ſhall be char- Condem- 


gable with them all; and alſo per Cu, ifvations in 
the Body had been returned by Capiar other 


Urlegatum ; the Court at the Prayer of the geg 0 


Party will grant that the Priſoner might the War- 


remain in Execution for the Debt, as in den, he 
the Caſe of a Capias pro Fine. 1 Leon,. ſhall be 
263 Re | chargable 


Hodges ſued a Ca. ſa. againſt one in the with them 


County of C. who was brought into Court 
in the Cuſtody of the Sheriff, where the 


ſaid Hodges was perſonally preſent; and it 
was demanded of him by the Court, if he 
would Pray that the Priſoner ſhould be 


committed to the Fleet, who ſaid he would Elecion. 


not Pray it, and this he did becauſe the 
Priſoner was poor and not able to pay, and 


had eſcaped out of the Cuſtody of the DiCtarge. 


Sheriff, againſt whom he ſaid he intended 
to bring his Action, upon which the Court 
diſcharged the Prifoner of the Execution, 
and of the Cuſtody, not committing him 


to the Fleet, nor leaving him in the Cu- =” 
ſtody of the Sheriff, becauſe the Sheriff 


did not Pray it. 1 Anderſon 118. 
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The Law of Executions: 


In what Caſes a Man all be in Execution 
npon Prayer, before a Habeas Corpus ſued 
by Committitur, entred or not. 


If a Man recover in Banco Debt and 


Damages againſt F. S. and had Judgment, 
altho* that J. S. be a Priſoner for other 


Cauſes 'in the Fleet, and the Warden in- 


forms the Court of it, and the Court com- 


 mands him to retain him in Execution till 


Satisfaction of the Judgment; yet he is not 


in Execution, for that he was not brought 


One com- 
mitted in 
Execution 
tho' the 
Cauſe be 
removed, 
and why. 


and had a Superſedeas 


to the Bar by a Habeas corpus, and viewed 
and demanded of the Priſoner if he be the 


fame Perſon which is condemned or not, 


_ is the Office of the Court to oppoſe 
1M, = | 5 
I A. recover againſt B. by Judgment in 
B. R. and upon this B. renders him to Pri- 
fon, and after brought a Writ of Error, 
d ; yet aſterwards upon 
Prayer of the Plaintiff, the Court may com- 
mit him in Executicn altho' the Record be 
removed, becauſe he had not found Bail 
upon his Writ of Error. p. 9. Car. B. R. 
— ore ft OS 
If Execution by default be awarded in 
a Scire facias upon a Judgment in Debt, 


and the Defendant after the Year and Day, 


(vis.) A. was in the Fleet for other Cauſes, 
and by a Habeas corpus was brought ro the 
Common Bench, and being oppoſed by 
the Court, whether he was the Perſon 
that was condemned ut ſupra, and he 


5 


7 


The Law of Executions, d 
granted it, he ſhall be committed in Exe- 
cution at the Prayer of the Plaintiff, al- 
W tho? it be after the Year and Day. Dyer 
=. a . prayed, that the Defendant go- 
ing abroad by Rule, might be brought in- 
to Court by Rule to be charged with A- 
Rions, in regard the Opinion of the Court 
is, That in ſuch charges the Plaintiff muſt 
rove the Defendant actually in Cuſtody, Where ir 
and not only by Committityr entred on the muſt be 3. 
Roll, which the Court granted, or that the Ada. 
Marſhal ſhew the Priſoner to the Plaintiff, 
1 Keb. 764. Dickenſon and Preftwych's a 
r „ 
The Court in Conuy and Facob's Caſe, 
conceived the entry of a Committitur alone, 
is ſufficient Evidence to charge Sir Fobn 
Lentall Marſhal, as in Execution for Eſ— 
cape of a Priſoner without actual proof Where it 
of his being in Execution; but if he be fo, muſt be a- 
altho* no Entry of Committitur be made in eee. 
the Marſhal's Book, he is chargeable. Alſo G erg. 
Committitur is but the Act of the Attorney, ar. 
and ſo not ſufficient to take Capias, or hin- 
der other Executions to be taken againſt 
15 Parties. 1 Keb. 775. vide Sid. 220. vide 
n. „ 1 
_ .$0 is 1 Rol. Rep. 133. H. was in Priſon 
of and judgment was given againſt 
him in B. R. at the Suit of Sir H. Bellows. 
It was moved that for as much as it 
is within the Year by which a Heri facigs 
lies againſt him, whether he ſhall be in 
Execution alſo upon this Judgment with- 


FF 
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out Prayer of the Plaintiff. Per Cur not; | 

for the Marſhal cannot take notice of e- 

very Judgment, and the uſe is in ſuch 

Entry qu caſes to make Entry quod Committitur, and 

temmitii then the Marſhal is chargable with him, 
r. and not before. 1 Rol. Rep. 133. 

Note, The pleading of Red dir ſe may be 
pleaded well enough without averring pro- 
ut patet, Cc. for it is only filed with the 
Bail piece, entred into at theJudges Cham- 

ber, upon which the Secondary writes a 
Where x:d- Reddidit ſe, and fo the Party goes to the 
didit ſe Marſhal into Cuſtody, and thence returns 
may be to the Secondary, and he enters a Commit- 
_ titur in exoneratione manucaptoris ; and if this 
Render be before the return of the ſecond 
Scire facias on the Bails Recognizance, it 
may well enough be pleaded prout pate ; 

7 this is the Courſe of the Court. 


In what Caſes Execution with S ati faction 
againſt one ſhall ſerve for the other. 


Execution In Treſpaſs againſt Three, and one is 
vith fatiss Condemned, if the Plaintiff had Execu- 
action a- tion againſt him with Satisfaction, ir ſhall 
| nero be a Bar againſt the others. 3 Fac. B. R. 
Trp Hickman and Machin. 
In ſevera So if for a Treſpaſs by two, ſeveral Acti- 
Courts, ons are brought againſt each in ſeveral. 
| Eourts, and recovery againſt them, yet if 
the Plaintiff have Execution againſt one, 
#his ſhall Bar him againſt the other. 14 H. 
* | 


But 


ww OW 


ſeverally ; if the 
againſt one with Satisfaction, he ſhall not 
have Execution againſt che other alſo. 14 


The Law ol Executions. 59 
But in this Cale the Plaintiff may ſue 

Execution againſt the other, and he is put 

to his Audita Querela, by which he ſhall be 

aided. 85 e 
The ſame Law it would be in this Caſe, 


although the Recovery was in the ſame ia the ſams 


Court, it being upon ſeveral Writs ; for Courc upoa 
the other upon the Execution laſtly ſued, creral 
may not plead the firſt Execution, and the 


| Records are ſeveral, and therefore he hath 


no other remedy but by Audita Querela. Aud. Ver- 
Per 3 Fac. B. R. Hickman and Machin. "TWP 
But it was agreed in Die and Adams's 
Caſe, where two are jointly bound, and 
one is taken in Execution, and pays the 
Money on Judgment againſt both, and 
after the other is taken, he may be diſchar- 
ged by motion without Audita Quer. 2 Keb. 
512, Die and Adams. 8 
If a Man bring ſeveral Actions in one 
Court againſt one, and recover; and an- 


other Action againſt the other, and reco- 


ver; if he ſue Execution againſt the one 
with Satisfaction, he ſhall not have Execu- 
tion againſt the other. 14. H. 4. 22. b. 


If a Recovery be by ſeveral Præcipe', Execution - 
againſt two in a Debt upon one Obliga- with Sarif. 


tion in which ny are bound jointly and faQioa - 


OY 1 ginſt one 
laintiff ſue Execution Obligar. 


H. 4. 22. b. # | og 
In Debt upon an Obligation againſt two, So in caſe 


if 5 J. Damages are aſſeſſed to be recovered of Recove- 


of each of them ſeverally according to the? ere. 


The Law of Executions. 
Writ ; it che Plaintiff ſue Execution againſt 
one, and hath Satisfaction, he ſhall not 
1 Execution againſt the other. 14 H. 4. 
When two are bound in an Obligation 
jointly and ſeverally, and the Obligee ſue 
one of them in C. B. and the other in B. R. 


Cap'againft and had againſt him in B. R. a Capias, and 


one, and took him in Execution, and after cook an 
pa” Elegit againſt the other, and had Lands 
. And Goods delivered in Execution, as he 
. might well, that thereupon the other in 
Execution by his Body had an Audita Que 

rela, and was delivered. The only Doubt 

in this Caſe was, Whether legally the Pe- 
fendant might have a new Execution by 

Capiat ad Satis after that he had Execution 

| againſt one of the Obligors'by Elegit : And 

the cauſe of the Doubt was, for that the 
Judgments upon which he grounded his 
Executions were given at feveral times, 

and in feveral Courts, and againſt ſeveral 
Perſons ; for it was agreed by the whole 

cos lies Court, that a Capias doth not lie after Exe- 
not aſter cution ſued by Elegit againſt the ſame Per- 


Execution ſon; but aſter a Capias an 8. is granta- 


ned 7 ble, and the reaſon of the difference is up- 
Saint %. on the Prayer to have the Elegit, there is 
fame per- à ſpecial Entry upon the Roll, Elegit fibi 
ſon; but Executionem per medietatem Terre, ſo as he is 
after a cap ſtopped by the Record to have another 
an Elezit is Execution ; but upon a Capias nothing at 


om all is entred upon Record. And, er Coke, 


the Direr-it is a common Practice of a good Attor- - 
fity. ney to defer the Entry in the Roll of Exe- 


cution 


againſt the other; for by the firſt Execu- 


The Law of Executions, 61 
cution upon an Elegit, until the Sheriff that 
returned hath ſerved it. Per cur, Legat 
might ſue Com and Bates ſeverally, and 
after judgment he might chuſe his Execu- 
tion againſt which of them he pleaſed, but 1 
he could not have Execution by Elegit Execution 
againſt them both, and therefore though by Elgit. 


there be an eviction of the Land, or that 


the judgment be reverſed by Error, after 
that he hath Execution againſt one by Ele- Plaintiff 


git, yet Legat could not have Execution takes out 
Elegit 2 
tion he hath determined his Election, and * 


he could not ſue the other. Hob. p. 2. 


Caſus incerti nominis & temporis ; but in 
Godb. 23 9. and I Rol. Abr. $96. it is Cowley 
and Legats Caſe. Rol Rep. 8. Godb. 83. 

If a Man once had Execution againſt the If one have 
Bail of J. S. he ſhall not after have Execu- Execution 
tion againſt J. S. the Principal; for he _ jag 
hath made his Election by the firſt Execu- he DR 
tion. Per 10 Fac. B. R. have it 


So if one once ſue Execution againſt the _ the 
All. 


Principal, he may not aft - | 
pal, y ter reſort to an 5 


Execution againſt the Bail, for the cauſe 
aforeſaid. Ibid. „%% ; 

But he may have Execution againſt one Execution 
of the Bail, and after have Execution a- againſt one 
gainſt the other alſo. 1 Rol. Abr. 8 9. Pailandat 

Two Men are condemned in Debt, and = _ 
one was taken and dies in Execution, yet e 
25 taking the other was lawful. 5 Rep. 


Where 
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52 The Lam of Exetutions. 
Where and in what place a Man ſhall be ſail | 


to be in Execution. 


One in Ex- A Man being in Execution in the Fleet for 
ecution in 4 Debt recovered in C. B. he being before | 
= _ condemned for another Debt in the King 
recoveres Bench, was now removed oy a Corpus cum 
in B. R. cauſa. Per Cur, the Plaintiff may acknow- 
How faris- edge Satisfaction for both Debts in B. R. 
fattion to for he is in the Cuſtody of the Marſhal for 
— wogþ both; and if he eſcape, the Marſhall will 
* be charged for both. Dyer 151. . 
Vide ſupra, 1 Rol. Abr. how Newgate is 2 
Priſon for London and Middleſex. 


am a 83 &, OA” fwd © 


Execution joint or ſeveral. 


In reſpe® If Debt be brought upon an Obligation 

of the Pre. : * TITS 

a © againſt two upon a joint Præcipe, and the 

tiginal. Plaintiff hath Judgment to recover, a joint 

Execution ought to be ſued againſt both. 
But if the Suit were by one Original, and 
ſeveral Præcipe s, Execution might be a- 
gainſt either of them. 1 Leon. 4.12. 


«a ,. a Acaccc H+« to oo ®@n 


Execution, where it ſhall be joint | and Where 
8 ſeveral. 3 


er i. ..c a. 


Joint Pe If a Man recover jointly againſt three, the 

vorery. Execution ought to be joint againſt them 
all. Trin. 39 El. Adams and Dixon's Caſe. 

If a Man recover jointly againſt two in 

an Action of Debt, the Execution ought to 

be joint againſt both, and not againſt one 


Ih 


Kuo. R)_C_ ac. as. As 8 


ſole. Hill. 4 El. Beverly's Caſe. 


| the Damages, but this ought to go againſt 
| all, for that the Execution ought to be ac- 


: v 
> att 


. 


The Law ot Executtons. 63 
In Action of Debt againſt J. S. if two How a- 
become Bail for him, and after the Plain- Raiaſt the 


tiff recover, and after Proceſs continues 


until Judgment is given againſt che Bail, 
the Execution may be againſt either of the 
Bail without naming the other, for that 


each of the Bail is bound ſeverally. Adams 


and Dixon, | 85 | 
If a Man recover in 4ſi/e againſt three Execution 


of Land and Damages, he may not ſue according 


Execution by Capias againſt one only for 2 the Ort-, 


cording to the Original. 15 H. 7. b. Per 
curiam. „ | 
If two are bound jointly and ſeverally, Judgment 
and Judgment is given againſt them upon saint 
ſeveral Precipe's, the Plaintiff ſhall not have _ mw 
a Heri facias againſt one, and a Ca . a- Toinely nad 
gainſt the other, but ought to have but one ſererally 


| manner of Execution againſt both. Mich. upon ſeve- 


11 Fac. 1. B. 1 Rol. Abr. goq e 
If Debt be brought upon an Obligation?“ 

againſt two upon a joint Præcipe, and the 
Plaintiff hath Judgment to recover, a joint 
Execution ought to be ſued againſt them 
both. But if the Suit were by one Original 
and ſeveral Præcipes, Execution may be 
ſued againſt any of them. 1 Leon. 288. 
In an Information upon the Statute of One Exe- 
Recuſancy, if Judgment be given for 1c0 I. tion tor 
although the King is to have two Parts, n King 
and the Informer a third Part, yet there ner, and 
ſhall not be ſeveral Executions (viz.) one not ſeveral. 
for the King and another for the Informer, 

1 F 
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The Lawof Executions, 
but one Execution for the whole. Mich. 
13 Fac. B. between Sr. Fobns and Grevil. 
Capiar Af two be botind jointly and ſeverally to 
pzinftboth, me, and I ſue them jointly, I may have a 
| bur net Capias againſt them both, and the Death | 
againſt or Eſcape of the one ſhall not ſerve for the 


one, and 
other Exe. other. 


cution a= But I cannot have a Capies againſt one; 

gainſt the and another kind of Execution againſt the 

other. other, becauſe though they be to two ſe- 

Where two veral Perſons yet they make but one Debtor 

ſeveral when ] ſue them jointly ; but if I ſue them 

| 3 ſeverally, I may ſever them in their kinds 
e but . . . 

one Debtor, Of Execution; for though the Obligation 

: be but one; yet the Originals, Suits, Plead: 

ings, Judgments and Executions are fo 

_ diverſe as if they were upon ſeveral Obli- | 

gations : Yet fo, that if a very Satisfaction 

e had againſt one, or acaink the Sheriff 

upon an Eſcape of one, the reſt may be re- 

lieved upon Aadita Querela. Hob. 59. Hob. 2. 

Action of Debt againſt two by one Ori- 

ginal, with ſeveral Præcipes upon © one 

Obligation, in which they ate bound 

Jointly and ſeverally, and ſeveral Decla- 

. rations are made againſt them, and ſeveral 

Sed mica Judgments given; but theſe words, Sed 

tanium fiat unica tantum Executio were not put in the 

Execut's® judgment; Yet the judgment is not Erro- 


dee su, neous, becauſe theſe words are but of Forni, 
e Judg- 


went. and for the Direction of the Clerk; for 
though theſe words are not entred, yet he 
ſhould have but one Execution. Trin. 12 
Fac. B. R. Banks and Chamberlain. Vid. Syd. 
775 3 12 
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The Law of Executions. 
„„ 


Execution by Capias againſt the Body. In 
what Caſes a Capias lay at the Common Law, 


and in what Caſes it now lies by the Sta- 


tutes. The Nature of a Cap? ad Satisfac?. 
_ Of Cap? ad Satisfac at the Suit of the King. 
At the Suit of a common Perſon. Writ of 


ed. No Execution by Capias in a Scire fac? 
on 4 Recognizance. Goods and Body not 


Satisfac', becauſe no Capias lies in the Ori- 
ginal Action. In ſeveral Caſes where Execu- 
tion ſhall not be by the Body, In what Caſe 
the Court cannot award Execution till rein- 
abled. Where Capias ad Satisfac? is well 
or ill iſſned, or well or ill ſerved. Return. 
Pleadings. | 


$ ſpecting the Subject ; 


go OE, 
Againſt tes Goods and 
N Lands. 


the Body lay at Common Law, and in what 
Caſes it now lies by the Statutes. 


Protection. Stat. 25 Ed. 3. Cap. 10. exp 


' both liable at the [ame time. No Capias ad 


Here are three ſorts of Executions re- 


In what Caſes Capias ad Satisſaciend againſt 


At Common Law where a common Per- 

| ſon ſued for Debt or Damages upon a Re- 

cognizance or Judgment, he ſhould not 
| — have 


65 


The Law of Executions. 


have the Body of the Defendant nor his | 
Lands (unleſs in ſome ſpecial Caſe) in 
Execution ; but at Common Law he ſhall 
have Execution in ſuch Caſe only of his 
Goods and Chattels, and of his Corn and 
other preſent Profits which grows upon the 
Land, for which purpoſe the Common Law 
gave two ſeveral Writs 
r. A Levari facias, by which Writ the 
Sheriff was commanded, Quod de Terris & ix 
Catallis ipfius A. Levari faciat. wh 

2. A Fieri fac, which was only de Boni 
& Catalls. Ng. AF; 
And both theſe Writsought to have been 
Sued within the Year after the Judgment, 
or the Recognizance acknowledged, and it 
he had not neither the one. nor che other 
within the Year, the Plaintiff or Conuſce | 
was put to his Writ of Debt, and its ſaid 
13 H. 4. 1. the Body of the Defendant was 
not liable to Execution for Debt at the Com- 
mon Law. FEY 3 

But in all Actions, Quare vi & armi,, 
Capias lay at Common Law; and where 
Capias lies in Proceſs there after Judgment 
a Capias ad Satisfac' lies, and the King ſhall 
have Capias pro Fine. "7 

And at Common Law the Body, Lands 
and Goods of the Accountant of the King's 
Debtor, were liable to the King's Exe 
cution. „ „ 

Now by the Statute of Marlebridge, c. 23. 
and IF. I. c. 11. Capias was given in Ac- 
count; for at Common Law the Proceſs in 
Account was Dreſs Infinite: GE 

| By 
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3 |. By the Statute of 2 Ed. 3. c. 17. the like 
7 = Proceſs was given in Debt as in Account. 
i And now in moſt other Actions. 

: . The Nature of a Capias ad Satisfaciend”. 
5 Execution of the Body by a Capias ad Sa- 
„i, faciend is not a Satisfaction of the Debt, 


but as a Gage or a Pledge for the Debt; 
and the words of the Writ of Capias ad Sa- 
„ Fcaciend' are, Capias F. de S. ita quod Ha- 
ko Corpus ejus coram Fuſticiariis noſtris, &c. 
2 Satisfaciend* H. de K. de debito & dammnis, 
xc. So that his Body is taken to the intent 
„that he ſhall ſatisfie, and when the Defen- 
dant pays the Money he ſhall be diſcharged 
out of Prifon ; ſo that this is not final nor 
abſolute, and therefore if the Defendant in 
Debt die in Execution, the Plaintiff may 
have a new Execution by Elegit or Feri 
facias, 5 Rep. 87. Vid. more of this poſt Tir 
| What Execution after Execution, and the Ar- 
| 2uments on both fides, Hobert being ſtrong 
| againſt it in Fofer and Fack/ox's Caſe; but it 
| was ſetled by Act of Parliament Fac. . 


| Note, If one be delivered to the Sheriff in 
| Execution by the King's Writ, he is pre- 
ſently in Execution, and in his Cuſtody 

without laying hands on him to Arre 
him, and fo is the Practiſe. 


Note, A Capias ad Satisfaciend may be exe- 
_ cuted the Day of the Return of it. 


1 Ca pias 
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Capias ad Satisfaciend'. 


At the Suit of the King. 


lf the King recover in Scire facias upon | 

 Recognizance for ſurety of the Peace on 

the breach of it, he ſhall have Execution 

by his Body at the Common Law. 7 H. 
8 3 there ſhall be Execution of 

ſhall bein the Body without a Capias ad Satifaciend, 

bree as where the Defendant is taken by Capia Wil 

Cap. a4 pro fine for the King, or upon a Capia: i 

Sar. Utlagatum for the King after judgment, 
in which Caſes the Plaintiff may pray the W 

Defendant in Execution for his Debt, or 

may refuſe „„ + 3 


K kd & e oa . 1 


At the Suit of 4 Common Perſon. 


A. th 6. © nat gt 024 a. _— _———— TY 


In what Caſes a Cap. ad Sat. lies or not, or 
in what Caſes a Man ſhall ſhall be charged in 


Execution or not. * 


ona Judg- A Capias lies on a Judgment in Scire fa- | 
ment in cias on a Recognizance acknowledged by 
Scire fac the Bail of one in Execution in B. R. by | 
dogakkance the courſe of the Court. 1 Rol. Ab. 897. in 
Fs JHA Cam Scace', Fames and Tas... 
upon 2 | Cap” ad Satisfaciend lies for Coſts award- | 
Nonſuit. ed to the Defendant upon a Non-ſuit, and 
it is the uſual practice. Cro. Fac. 595. Dyer 
and Fincham's Caſe. | 


S. be- | 


The Law of Executions. 69 
8. being in Execution for Debt due tothe 
W King adjudged againſt him in the Exche- | 
WW quer, was condemned in B. R. in Debt by 
Judgment, and brought to the Bar by Ha- 
Leas corpus to be charged in Execution for 
chis Debt alſo. Per Car, He ought not to 
| be charged in Execution here, becauſe he 
is in Execution at the King's Suit, for it is 
appointed by the Statute of 25 Ed.3. c. 10. %, 
That a common Perſon ſhall not have Ex- Ed. ö 5 
cecution againſt the King's Debtor unleſss 
he makes Agreement for the King's Debt, 
and then he fhall have his Debtor in Execu- 
tion, and detain him till he hath made fi- 
tisfaction of the Debt due to himſelf, as alſo 
of the Debt which he paid for him to the 
EkKing; but becauſe he had not a Writ of 
Protection, Per Cur, He is out of the Sta- wrir of 
tute, and thereupon awarded he ſhouid be Protedion. 
in Execution as well for the Party as | 
the King. Cro. Car. 389. Stevenſon's Calc. 
I a Man recover in a Scire facias upon a No Exe- | 
| Recognizance acknowledged in Chancery, cution by 
| he may not have Execution by Capiæ, for c i 
the Statute of I. 2. gives Capias in Ac- Seele 
count, and 25 Ed. 3. in Action of Debt, was 
but no Capias is given in a Scire facias, Paſch. ance. 
11 Fac. Weaver and Citfford's Caſe. | 
Part is levied by Fieri facias on Sale of a Where 
Leaſe or Goods, tho? a Capias lies for the pat is le- 
reſidue not Jevied, yer the Party cannot Tc Fr 
be charged in Execution for it, not being g 2 
| ſo before, for Goods and Body cannot be vi gs: 
liable both at the ſame time, but ſucceflive- Cap. : 


— 
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ly they may, and by motion he was diſ- 

charged. 2 Reb. 613. Stokes's Cafe. ' * 

f a Capi» No Capiæ lies upon a Judgment in a 

a; lies on Scire facias upon a Recognizance acknow- 

2 ju98- ledged by the Bail of one in Banco, for that 

Sire fac: he only binds his Goods and Lands by the 

as on Re- en e e, and this is in a Sum certain, 

cognizance Rigau and Carrick, 1 Rol. Abr. 897. and 

by Bail in there an Action of Debt was brought upon 

5. C. the Judgment, becauſe he could not have 
a Capias. ö 

And in Wildboare and Preftland's Caſe, 

Trin. 18 Car. It is held no Capiæ lies on a 

Judgment in a Scire facies againſt the Bail 

upon a Recognizance ö . by 

the Bail in B. R. upon a Writ of Error 

brought in Camera Scacc', the Recognizance 

being given there by force of the Statute 

40 B. k. Of 3 Fac. 1. of Execution, becauſe this Re 

cC̃ognizance is not to be guided by the cu- 

ſtom of B. R. but by the Common Law, 

and the Bail binds only his Goods and 

Lands, and not their Perſon, wherefore no 

Capias lies; and a Superſedeas was granted 

accordingly after a Capiæ granted and the 

Party taken by force of it. 

In inferior If the Bail in an Inferior Court acknow- 

Court, ledge a Recognizance, that if the Princi- 

pal do not pay the Damages and Coſts re- 

covered, or render himſelf to Priſon tune 

concedit the Damages and Coſts de terris & 

catallis ſus levari ad op querentis, no Ca- 

pias lies upon this Recognizance, for that 

he doth nor bind his Perſon. Hill. 1 Car. 

X. . R. Sen boruaꝰs Cale; 40 f 
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If the Plaintiff in Detinue recover Da- 
mages againſt the Garniſhee, he ſhall not Againſt 
have Execution of his Body for this, be- 2 Gami- 
cauſa 1 is not a party to the Writ. 7 E. nee. 

If a Feme recover Damages in a Writ of No Cs'ſ# 
Dower, ſhe ſhall not have Execution a- Where no 
gainſt the Body by Ca. ſa. becauſe no Ca- = — 
pias lies in the original Action. hen 
' If one be Arreſted upon a Latitat, and One is in 
lie in Priſon for want of Bail, and the Execution 
Plaintiff hath Judgment and Execution a- mes " 
gainſt him in Priſon, and a Feri Alles ae yo 
againſt his Goods, and levy a part of the may pray 
Debt, he may by Prayer have his Body in bim in Ex- 
Execution for the reſidue, but not other. ion for 


wiſe : And if he doth not deſire it, the De- ae, 3 | 


fendant may ſhew this to the Court and Party bath 


pray to be delivered ; but where one hath any of the 
any of the Land once in Execution by ex- Goods by 
tent upon Elegit, he can never after this Zit, he 
have Execution of the Body. e 
after have 


Judgment is given in Debt upon ſeveral hi Body. 


Præcipe s, the Plaintiff Arreſts one on a 


Capias ad Satisfaciend”, and takes out a ' Judgment 


Fac againft the other. Per Cur', he can. 18. nſt two 


he cannot 


not, but he may have a Cap ad Satisfaciend? take a co 


againſt them both. Godh. 296. Roſſer; and [s' apainf 
Welſh. 4 Leon. 198. If a Man F 


Judgment again ſeven Perſons, he may take . aginſt 


all their Bodies in Execution, becauſe the be other. 
Body is no Satisfaction. 5 Rep. Blumfield's 


Cafe. 


F 4 Where 
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72 The Law of Executions. 
Where part is levied by Fieri facias and 
returned, a Cap ad Satisfaciend? ſhall iſſue | 

for the reſidue only. More p98. _ 
The Marſhal ſhall be priviledged from 

being taken in Execution, . becauſe it 
wouid be an Eſcape of all the Priſoners. 


In what Caſes the Court canuot award 
| Execution. _ 


V. recovered againſt B. 60 J. Debt B. 
was brought to the Bar by Habeas Corpus 
procured by his Bail to ſave themſelves, 
and ſo borh the Plaintiff prayed that he 
might be committed in Execution, and alſo 

the Bail that he might be received in Exe- 
cution in their diſcharge ; but it appeared 
that B. had brought a Writ of Error allow- 

ed by the Chief Juſtice, and the return of 
it not yet come, ſo that the Court was diſ- 
abled either to award Execution, or to 
commit him in Execution, and this Was 
alſo the cauſe why the Bail could not be diſ- 
charged: For the end of the Bail is not 
= | only ro bring the Body, but that he become 
{| ſubje& to the Court according to the mean- 
ing of the Bai), which cannot be in this 
Caſe becauſe of the Writ of Error. Note, 
Afterwards B. was brought again by Ha- | 
1 beas Corpus, and the Plaintiff prayed him 
in Execution hecauſe the Day of the re- 
turn of the Writ of Error was paſt,” and he 
had not cauſed the Writ of Error to he re- 
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The Law of Executions, 73 
moved, and ſo the Court was reenabled to 
award Execution. Hob. 116. Mickſtead and 


Bradſhaw. 


Where Capias ad Satisfaciend' is well or ill 
TT iſſued, or well or il ſerved. 


| Capias ad Satisfaciend? to the Sheriff of 5 
Middl:{ex, who makes a Precept to the Bai- 
liff of the Dutchy, and this was 24* Cap 
H. ad Reſpondend', where it ſhould have 
been ad my wee the Bailiff returned 
the Precept ſerved, and the Sheriff return- 

ed to the Court Cepi corpus ſecundum exigen- 
tiam brevis; though the Sheriff by his re- 
turn had charged himſelf to the Plaintiff, 

ſo as he may demand Execution againſt 8 

him, yet in as much as revers the Deſen- 
34 dant was never taken in Execution for the Elegion to 
| Debt, but only ad reſpondend, there the charge the 


Plaintiff is at Liberty to take out new Pro- Sberi 
party upon 
ill Precept. 


ceſs againſt the Defendant, per tot Curiam. 
Yelv. 52. Wood and Harburne. 

Note, Goods and Body cannot at the 
ſame time be liable upon Judgment to Exe- 
cution, bur ſucceſſively they may. Theres 

fore in Stoke's Caſe the Defendant being 

Priſoner, was diſcharged in regard part is 
levied by Fieri facias on Sale of Leaſe and 

| Goods, &c. being after two Terms on 
common Bail; and ſaid, although a Capigs 

lies for the reſidue not levied, yet the Party 

cannot be charged in Execution for it, not 
being fo before, 2 Keb. 613. ef: 


A 


CO ws 


74 The Law of Executions. 
Breaking A Bayliff caught one by the Hand (whom 
open the he had a Warrant to Arreſt) as he held it 


Houſe to it of a Window: Per Cur, this is ſuch a 
taking of him that the Bayliff might juſtifie 
the breaking open of the Houfe to carry 


rreſt, 


him away. 1Pent. 306. 

Scire facias was brought the Year after 
Judgment in B. C. returned Nihil & non eſt 
Inventus in Com Hertford, aiter which an 
Alias Capias ad Satigfaciend is made out into 
another County ; and this was afligned 
for Error in B. R. there being no Original 
Capias in the proper County. Per Cur", by 
the Certificate of the Prothonotaries in 

B. C. there muſt be an Original Capias not- 


withſtanding Non eft Inventus and Nibil re- 


turned inthe Scire facias, and Judgment was 
reverſed, for he may be found after, tho 

the Court at firſt was of another Opinion, 
3 Keb.613. 


Capias ad Satisfaciend* Return. 


in what Diverſity. Where the Execution ought 
Caſe the to be returned, Error lies upon Error in the 
Return is Execution; but where the Writ is not re- 


3 turnable of neceſſity, as if a Cap ad Satis- 
why. 


A apprehend the Party here, becauſe here is 
a full Execution of the Judgment, this 


ſhall not be. impeached by an ill Return of 


the Sheriff afterwards, as it he returns Album 
ih. 


Vide 
#508 


faciend comes to the Sheriff, and he doth 


breve. Sir Charles Hern verſus Lord Can- 
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The Law of Executions, 
ide Mood and Harburn's Caſe ante Tit Of 
a Return Cap ad Reſpondend inſtead of cap 
ad 7 * WM. 8 

If a Man be taken upon a Cap ad Sat 
the Execution is well done, tho the Writ 
be never returned. Aliter in Cap on meſne 
Proceſss. : „„ 

Superſedeas was prayed to a Cap ad Sat 

made on Thurſday, being returnable Ve- 
neris poſt Craft? pur, which is another diſtinct 
Return Day (vix.) Ofab? pur Sed non alloc', Diverſity 
for this being a Judicial Writ, tho? it be between 
returnable at a Day certain, yet any de- Judicial 
ſcription of that day is ſufficient as here. ade 
But in B. C. the Days of Originals are ſet- 4, © the 
led by Act of Parliament, and there ſuch Days of 
Deſcription ſhould not be ſufficient, if the Return. 
Veneris poſt was a diſtinct return Day, and a 
Superſedeas was denied. 2 Keb. 883. Lewen 
and Forth. EL „„ 

Capias ad Satisfac may be executed the 
Day of the return of it. So Cap in Proceſs. 
2 Rol. Abr. 278. 3 


Capias ad Satisfac'. Pleadings. 


Eight Pound Debt for Coſts adjudged to 
the Plaintiff (Pefendant in the firft Action) 
on a Non-ſuit there: The Defendant plea, that 
pleaded that a Cap ad Sariefac? iſſued upon he was ra. 
this Judgtnent, and he was taken in Execu- ben in Ex- 
tion for the ſaid 8 J. Et boc, ec. Pilaintiff e 5 
demurred, becauſe if the Ca' /a* does lie not be is yer 
in this Caſe, yet he doth not plead he is detained. 
| yet detained; &c, and it ſhall 'be — 

1 LE CN Monte on 18 
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he eſcaped out of Execution. Per Cure the 
Plea is good : For when he was taken in 
Execution it fhall not be intended that he 
eſcaped, and although he eſcaped he might 
be retaken in Execution, and is put to his 
Audita Quer. Cro. Fac. 595; Dyer & al 
ders“ Fincham. x 5 
Execution In Treſpaſs for Battery and Impriſon- 
aſter the ment, the Defendant juftifies by Execution 
Day of the of a Writ, but upon the Plea it appears to 


4 my — be executed after the Day of the Return, 


uns dis but before the Quarto die poſt, and the Exe- 
pop. cution was adjudged tobe illegal. 1 Levin. 
143. Ellis and Fackſon. 0 TY 


The Law of Executions. 77 


Of Executions 8s to Goods and Chattels, Fieri 
Facias what. Who to Execute it. How, and 
in what Caſes the Property of the Goods is 

= altered by the Sheriffs Seiſure or not. From 

what time the Goods ſhall be ſaid to he bound. 
How, where tws Executions are of the ſame 
Teſte, Stat. 29 Car.2. C. 3. explained. De- 
livery of Fieri facias to the Sheriff after 
the Party is Dead. Of the Sheriffs lewying the = 
Money by Payment. By Sale of Goods. O 
a Term. The time of Sale. Where the 
| Sheriff may Sell, cr not by reaſon of a Su- 
perſedeas. Of the Sheriff”s Miſdemeanor in 
Sale; by has not ſelling the Goods when he 
might, or ſelling them at Under-rates. Di- 
werſity between the Sale of a Term, and the 
Extent of a Term as to the Sheriffs ſelling 
it. Sale Covinous; Return of the Sheriff in 

| Fieri facias, all in ſeveral proper Caſes, and 

good Diverſities. 4 = 


I isa Writ judicial, that lies at all times 

1 within the Year and Day for him that What it is. 
| hath recovered Debt or Damages in the - 
King's Court dire&ed to the Sheriff, to le- 

vy the Debt or Damages upon his Goods 

and Chattels, againſt whom the Judgment 

or Recovery is had; but after the Year and 
Day, he cannot have this Writ, but a Sci- 
re facias firſt to warn the Party to ſhew ( 
Cauſe why Execution ſhould not be made, 

who if he doth not come at the Day, o- 
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78 The Law of Executions. 
if he come and ſhew no Cauſe, then he 
who recovers ſhall have a Scire facias di- 
rected to the Sheriff to make Execution of 
the judgment. IN 


Who to Execute it- 


It is directed to the Sheriff, and he or 
his Bailiffs muſt execute it. 
The Scire facias by W. 2. c. 45. is given, 
and tho' the Statute of W. 2. c. 18. couples 
the Elægit with the Fieri faciar, and limits 
both to be executed by the Sheriff; yet 
the Serjeant at Mace may execute a Fier: 
Facia. 4 Rep. 65. B. e CNTR e 


How and in what Caſes the property of the | 
Goods & altered by the Sheriffs Seiſure or 
vor. 5 


The Sheriff hath a ſpecial 8 of 
the Goods on Seiſure, and if any take them 
out of his cuſtody before Sale of them, 
Trover lies, which is on the Right, as well 
as Treſpaſs, which is on the Poſſeſſion; as 
in the Caſe of a Carrier, who may reco- 
ver againſt Strangers being anſwerable for 

the Goods. But in Sare and Shelton's Caſe; 
| 2 Rol. Abr. 491. Fieri farias was brought 
_ againſt B. the Sheriff takes his Goods into 

In chat his Hands, but before Sale of them B. de- 

Caſe pro- livers a Superſedeas to the Sheriff, upon a 

perty is not Writ of Error B. ſhall have the Goods 


alered by again, fof no Property in this caſe was al- 
. 5 10 Operty in Cale Was A 
9 8 tered 


The Law of Executions. 

tered by the Seiſure. 1 Sander: 47. Wilbra- 
ham and Snow's Caſe. „ 

It is ſaid in Ayer and Ardens Caſe, Yebo. 
44. That by the Seiſure of the Goods on 
a Fieri faciat, the Property of the Owner 
is not altered, for that the Seiſure is not 
any Execution but the beginning of it, 
but that is denied for Law. Sid. 438. 2 


Keb. 589. 5 | | 
| Note, The Plaintiff may File a Feri fa- Fieri fu. 
| cias, part of the Debt being levied thereby cias filed 
on Judgment, with intent to have Audita Pars Ele» 


Querela on Elegit executed after it; and fo®" 


it may be done had the Sheriff only taken 


Bond, by aſſent of the Parties for payment 
of the Money, and the taking ſuch a Bond © 
was adjudged in a Weſtern Cauſe at Ex- 
eter, to be pleadable in Bar of a new Exe- 
2 I Keb. 551. Ward and Hancbens 


From what time the Goods ſhall be ſaid to 
N be Bound. 1 


Where rwo Executions are of the ſame Teſte. 


The Plaintiff and Defendant had both 
taken out a Fieri facias againſt L. the ſame 
Day, and Nalla bona returned, and Fieri 
facias de bonis Ecclefiaſticis, and Sequeſtra- 
tion at Suit of both the ſame Day, but one 
was delivered to the Biſhops Regiſter firſt, 
which by the Opinion of Wald, Juſtice, 
ought to be preferred firſt : 2 — 
where two Executions are of the 775 e 


80 

* Elegit as 

to Goods 
 zs but a 
Fieri fac. 


The Law ok Executions. 
Teſte, the Sheriff may prefer which he will. 
But by Rainsford, C. F. they muſt divide it, 
and the Money was brought into Court 
and divided equally, not according to pro- 
portion of Debts; tho one were an Ele- 


git as to Lands and Goods, and the other 


of Money, yet Elegit as to Goods is but 
a Fieri facias. P. 28 Car. 2. B. R. Burdet and 


Iuman's Caſe. 


ſo doing upon the Paper or Record 


But now by the Statute of 29 Car. 2: c. 3. 
Any Judgment or Officer of any of the 


Courts at Weſtminſter that ſhall Sign any 


© Judgment, ſhall without Fee fer down 
the Day of the Month and Year of their 


© which he ſhall Sign, which ſhall be en- 


© tred upon the Margin of the Roll of Re- 


© cord of the ſaid Judgment, and ſuch 
Judgment as againſt Purchaſers bond fide, 


for valuable Conſideration ſhall be Judg- | 


* ments from ſuch Signing. 


Ard by the ſame Statute it is Enacted, | 
That the Day of the Month and Year of 


* the Inrolment of Recognizances ſhall 


be ſet down in the Margent of the Roll, 


* and no Recognizance ſhall bind Lands in 
* the hands of the Purchaſers bond fide, and 


* for a valuable Confideration, but from 


© the time of ſuch Inrolmene. 


Now in 2 Vent. 218. a Fieri yr which 


was taken out, was executed aſter the Par- 


ty was Dead upon the Goods in the Hands 


of the Executor, but the Teſfe was before 


his Death; but it appears, that the Deli- 


very -to the Sheriff and Endorſment there- 


upon 


wa Vn 1 * oy 
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81 


upon according to the ſaid new Stat. 29 Delivery 


Car. 2. was after his Death. Per Cur'; At 2 Me. 
the Common Law the Execution is good. he Sherig 


But that Statute is, That the Party ſhall be aſter we 
bound but from the delivery of the Writ Party is 


the Execution was good, and that the Sta- 


to the Sheriff: The Court inclined that Dead. 


tute was made for the benefit of Strangers, St. 23 
who might have Title to the Goods be- Car. 2. 6. 


tween the Teſte of the Writ of Execution, explained. 


and the time of the Delivery of it to the 


Sheriff; but as to the Party himſelf, the Goods 


the Statute. 5 „ 

That by the awarding of Execution, the 
Goods were bound before this Statute, ap- 
pears in Parkers and Moſs*s Caſe, Cro. El. 
111 Ih . 
In Trover a Recovery was pleaded a- 
gainſt 7. P. and a Fieri facias was award- 
ed to the Sheriff, and after the Writ was 
awarded and delivered to him J. P. died 
poſſeſt of the Goods, and made the Plain- 


Goods are bound from the Teſfe ever ſince 


tiff his Executor; and afterwards the De- 
fendant by force of the Sheriffs Warrant 


bound 


from the 
Teſte. 


took theſe Goods in Execution as Bailiff to 


the Sheriff, and delivered them to him. The 
Plaintiff replied, That the Sheriff return- 
ed the Writ Tarde; and a Demurreg upon 
it. Per Car, The Execution was well ſer- 
ved, for by the Execution awarded the 
Goods are bound; and the Sheriff need 
not take notice of his Death. 2, The 
falſe return of the Sheriff ſhall not make 


? 
3 * 


the Bailiff puniſhable. | : 


* 


Che Law of Executions. 
Of the Sheriffs Levying of the Money. 
By Payment. By Sale or Venditioni exponas; 


Payment It was held by the Court, That if a 
of the Ex- Fieri facias go to the Sheriff to do Execu- 
Men tion, and he levies the Money, and deli- 

">. vers the ſame to the Party; yet if it be not 
paid here in Court, the Party may have a 
new Execution, and it ſhall be no Plea to 
ſay that he hath paid the Money to the 
Party, for it is not of Record without the 
bringing of the Money into Court. Goal. 
147. vide Moor. FF 
Sherifpays It was a Queſtion in Speak and Richard's 
it out of Caſe, If the Sheriff having a Heri faciar, 
his own or a Ca. Sa. pay the Plaintiff his Money of 
Money. his own, whether he may now Levy this 

Mogey of the Defendant afterwards. Hob 

206, 3 

Debt. Upon a Fieri facias on paratos habeo Debt 
lies, but not by the Sheriff's Return that 
he had delivered it to the Party, for if this 

| be falſe, he ought to have an Action on 
Caſe. the Caſe. Palm. 124. 148, 
Parmene Payment to the Gaoler upon Judgment; 
© and Execution is not any diſcharge of 
Gaoler, no payment to the Sheriff upon a Fieri facies. 

diſcharge 2 Lev. 133. EYE: 
4 the Whittington was in Execution by Ca? /z', 
Sheriff. and being ſo in Execution, he "hy 8 to 
the Under-Sheriff a Mortgage he had for 
a term of Years in certain Lands for Secu- 
rity of the Payment of the Execution Mo- 
9 ney 


_ 2 \- + 2 3 
* Ne * * 


©, 1 


_ The Law ok Executions. 833 
ney, and thereupon the ſaid Whitrington 
was let at large by the ſaid Under-Sheriff, Whether 
and afterwards the High-Sheriff was re. ange 
moved from his Office, and after that Whir- glortgage 
tington pays to the ſaid Under-Sheriff the of a term 
ſaid Execution Money fo ſecured as afore- for Years 
ſaid, and thereupon the ſaid Under-Sheriff for recove- 
reaſſigns the ſaid Mortgage to Whittington. 'Y on Py 
The Queſtion was upon a Special Ver- gc... 
dict, Whether this was an Eſcape in the woney,and 
High-Sheriff? and the Court held it was. ſo let the 
For the Sheriff had no Authority by the Priſoner at 
Writ of Capias ad Satisfaciend' to take this lars 
Mortgage, and ſo to diſcharge the Priſoner. 
But the Writ requires the contrary ; for 
it is, Q Capias le Plaintiff & eum ſalvo Cu- 

odias ita qd" Habeas corpus ejus coram Fuſtic 
ſuch a day ad ſatisfaciend' le Plaintiff. And 
without doubt if the Plaintiff in the Ori- 
ginal Action had brought his Action againſt 
the Sheriff for an Eſcape before payment 
of the Money to the Under-Sheriff, that 
the taking of the Mortgage by him had 
not been pleadable in bar of this Action. 
It was objected, That the payment of 
the Money to the Under-Sheriff was pay- 
ment to the High-Sherif . 

Cur*. This cannot be, for this was done 
when both were out of their Office, and 
when there was not any relation or con- 
cern between them; and it is all one as if 
it had been paid to a meer Stranger; and 
if it had been received during the conti- 
nuance in their Offices, yet for the Rea- 
ſons aforeſaid the Under-Sheriff had no 
_ r 
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= 587. Langdon and Wallis. 8 _ 
Sheriffs re» Debt againſt the Sheriff. For that on 
turn on Lęvari he levied the Sum, and at the Day 
Levon. returned that he had levied the ſame Sum 
200 l. quos paratos habeo, and yet did not 
deliver it in Court, per quod. The Sheriff 
pleads quoad 308 J. nibil debet. And Iſſue. 
And as to the reſt he pleads, That after 
the Iſſuing the Writ and before the return, 
After that ſcilicet, ſuch a Day, he did pay unto the 
he paid the Plaintiff the ſame Sum, whereupon the 
* i. Plaintiff by his Acquittance the ſame Day 
if keciting that he had recived it, did acquit 
him of it. Plaintiff Demurrs, 1. Becauſe 
the Defendant's Plea to the 308 J. nil debet 
was naught, becauſe it was directly con- 
trary to his return of Record. But per Cur, 
If Defen- ſince they have not relied upon the Eſtop- 
dant will pel, but taken Iſſue, that will give him no 
not relie Advantage. 2. Becauſe ſince the Defen- 
Eflop wy dant by his return had charged himſelf with 
ho * «4% the whole Money, paratos, then to be de- 
not take livered to the Plaintiff, he cannot now ſay 
advantage, it was paid and acquitted before: And be- 
becauſe he fore the return of the Writ he was not 
takes iſſue. De btor to the Plaintift, and therefore a 
Releaſe to him was void. Sed per Cur? pro 
Money le-. Def. For as ſoon as the Money was received 


vied and ö | pg | 
band by the bu the Sheriff, he was preſently Debtor to 


, the Plaintiff, and releaſeable. And ſince 
Sheriff to , Ras 
the Plain. by his Demurrer he hath confeſſed his Ac- 
tiff good, quittar ce, the Court can never give fudg- 
and why. ment tor him upon pretence of this Eſtop- 

P 31. | | . 8 


Authority to diſcharge the Priſoner. 1 Lat. . | 
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The Lam of Executions. 85 
But the Sheriff cannot deliver the Defen- Delivery of 
dants Goods to the Plaintiff in Satisfaction 5 
of his Debt, but they ought to be ſold, and un 
the Appraiſment is not material. 55 
Debt on judgment in B. R. the Defen- 
dant confeſſeth the Judgment, and that he 
was in Execution above a Lear, and not 
being able to find the Defendant he paid 
the Money to the Marſhal. It is not pre- 
tended that the Marſhall had any expreſs 
Directions to receive the Money, nor hath 
he any Authority by Law implied, and the ; 
Sheriff on a Capias could not receive the sberiff may 
Money as he may on a Scire faciu, which receive the 
gives the Sheriff Authority to receive it, Money on 
Cro. Car. 382. Nor is the Party remedi- ain 
leſs, for he may pay his Money into Court, , (1 
I Leon. 141. and have Audita Querela; but Payment of 
the Plaintiff were remedileſs ſhould the Money in- 
Goaler be inſolvent. He is committed quo- to Court. 
uſque ſatisfaciat parti, not the Sheriff or 2 
Goaler ; Per Cur , Judgment pro Quer, Who 
can never prove Contract between the 
Goaler and Priſoner. 3 Keb. 788. Taylor 
and Baker, „„ | 


The Law of Executions: 


2 By Sale, or Venditioni exponas, 


Of Goods, 
Of a Term. 


7 O Goods. | 


. Venditioni exponas is a Judicial Writ dire. 
cted to the Sheriff, commanding him to 
ſell Goods, which he hath taken in Execu- 
tion to fatisfie a Judgment given in the 
King's Court. e 


- 


: The time of Sale. 

If upon the Heri facias the Sheriff returns, 

that he hath ſeiſed the Goods, but non in. 

| venit emptores, and after he is removed, and 

Where the a new Sheriff made, the old Sheriff may 

nen Sheriff not ſell them after although a Diſfringae 

m_ iſſue to the new Sheriff to cauſe the old 

where the Sheriff to ſell them; and if he ſell them 

old Sheriff upon this the Sale is not good, for the new 

may. Sheriff ought to ſell them. 32 El. B. R. 
Dodd and Conn. „„ RI REN 

In Cro. Fac. 73. a Sheriff upon a Fieri fa- 

cias ſeiſed Goods to the value of the Debt, 

and paid part of the Debt, and the Goods 

not being ſold nor the Writ returned, the 

Sale, vitl- Sheriff was diſcharged of his Office, and 

out a Ven- afterwards fold the reſidue of the Goods 

aition er without any Writ of Venditioni exponas. Per 

r. DE” . WED | Car? 
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The Law of Executions. 87 


Cur? reſolved that the Sale is good; for the 

Writ of Heri facias gave him Authority to 

ſell without any other Writ, and the Sale 

by him after is good, although he be diſ- 

charged of his Office; and by the Seizure, Seizure, 

although the Writ is not returned, he is Vid. lu. 

chargeable to the Party. Cro. Fac. 73. Ayer 44: 59 

— e 3 

. 7 | . . ale 

On Fieri fac', Sed non invent emptores, a in Telver- 


Diſtringar to ſell ſhall go to the old Sheriff, s is not 


not to deliver the Goods to the new one,as Lav. 


W was reſolved in 2 Cre. 73. and the old one 


may ſell without any new Venditioni ex- 


bon. 2 Keb. 789, 821. Smith and Mild- 


Where the Sheriff may ſell or not by noſth of a 


Superſedeas. 


If upon a Fieri faciar the Sheriff ſeize Superſedeas 


Goods, but before Venditione a Superſedeas before Ven- 
comes to him, if the Sheriff after ſell the 7% ex- 


Goods without a Writ of Venditioni expona, Pa,. 
the Sale is void. 8 Car. 1. Scarling and King. 
Quere, For if the Sheriff have taken Goods 


in Execution upon a Fieri fac, and hath 
| themin his hands not fold, and then comes 


a Superſedeas to the Sheriff, yet he ſhall nor 


| redeliver the Goods, but ſhall proceed in 


Execution to the Sale of the Goods, be- 
cauſe the Commencement of the Execution 
is made before the Superſedeas delivered, 
and the Execution is entire and may not 
be divided. More, fo. 542. And fo is the 

"3 4 Caſe 


* 


38 


Record re- 
moved, and 
a Superſce 
deas award- 
ed. 


it came not to the Sheriff till he had begun 


quia im- 


provide. 


The Law of Executions. 
Caſe of Charter and Peter, Cro. Eliz. 597, | 
and Sir Miles Corbet and Rookwood ; which | 
is thus: „%% fo oi 
Fieri facias on Judgment in B. R. by force 
wherepf the Sheriff took the Defendants 
Goods in Execution, and before the Sale 
the Record was removed by Writ of Error 
into the Exchequer Chamber, and a Super- 
ſedeas was awarded, and the Sheriff re- 
turned upon the Fieri fac a Seiſure of the 
Goods, and that they remained in his hands 
pro defectu emptorum ; and he alſo returned 
that a Superſedeas was awarded, &. and 
hereupon it was prayed for the Defendant 
that he might have Reſtitution of his Goods. 
Per Cur, although this Record be removed, 
and the Superſedeas awarded, yet in regard 


to make Execution, as appears by his Re- 
turn, a Venditioni axponas ſhall be awarded 
to perfect it. And although the Plea Roll 
be removed, yet it ſhall be awarded upon 
the Return of the Feri fac which remains 
mill in he O hee 
And ſo is Bromwood. and Eſtꝛvich's Caſe, 
1 Keb. 32.4. On Fieri fac ſued out, and 
then returned, that the Goods remain pro 
defectu emptorum, by Error or Superſedeas ſued 
out, after that the Vendition is not hin- 
dred : But if the Error were allowed be- 


fore, then though the Sheriff be unpunilſt- | 
Soperſedea able, yet Superſedeas, notwithſtanding Exe. 
cut ion done, ſhall go, quia impro vide; and 
fer Cur, it the Goods be fold the Money 
may be brought into Court to be reſtored 


f be reſtored. 


Of the Sheriff 's Miſdemeanor in Sale; bis not | 


c and periſh, without the default of the She- raue for 
if, the Sheriff ſhall not be chargeable. e 


from the Sheriff himſelf, Cra. Fac. 5 14, rant of 


Che Law of Executions. 99 
to the Party, but if not Goods in Specie, may 


felling the Goods when be might, or at an 
under Rate. of 


After the return of a Venditioni exponas, 
if the Goods remain pro defectu emptorum, The Goods 


But in Needbam and Bennet's Caſe the Sheriffs * 


$ of Cheſter had an opportunity of ſelling, it Sheriff 


and therefore having refuſed a Buyer, al- refuſe ta 


| 1 beit the Goods be not of the value, yet the ſell 
Sheriffs ſhall be charged by Action on the 
Caſe, and the Court refuſed to give the 


Sheriff leave to amend the Return, and ad- 
journed to anſwer Interrogatories. Syd. 
483. vid. 2 Reb. 462. PE, 

In Sly and Finch's Caſe : It was held by 
Haughton, it the Sheriff returns Goods to 
the value of 72/. it is not any Eſtoppel to 
him, but thathe may ſell them for more or 
leſs as he can get for them. Dodderidge 
contra, If a Fieri fac iſſue to the Sherif, 
and he takes divers Beaſts, and returns 24 
cepi Catalla ad valentiam of 100 J. and after | 
the Cattle die for want of Meat, in this Cattcl pe- 
Caſe he ſhall have the value of the Goods riſh for 
Meat. 


F15. Sed Quære de Hoc. 5 


Fi811 


_ 
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90 The Law ok Executions. 

Sale under The Sheriff of Middleſex on Fieri facias 
value. fold Bricks at 7 s. per Thouſand on the 
place for which he might have had 165 
per Thouſand; the Qu. was, Who ſhould 
pay the Overplus, for the Plaintiff and De. 
fendant appointed a third Perſon to ſell, the 
Defendant being Landlord, and having 

Debt due for the Ground, did itto ſave his 
Debt ? The Sheriffs Executors ſhall pay it, | 
and not the Defendant's Executors. 3 Keb. 
285. Sutton and Hunt. . A 
In Debt the Defendant juſtified as a 
Marſhal's Man for Execution of 6 J. the 
Plaintiff confeſſeth the Execution, but 
ſaith one piece of Silk taken was ſufficient 
for the Debt, and that there were other 
things taken to the value of 50 J. and as to 
that de injuria ſua propria : Per Cur, the Plea 
Miſdemea- is ill. But it's a great Miſdemeanor if the 
nor. Plaintiff tender the Debt, it's a wrong for 
the Sheriff to ſell the Goods. Lefans againſt 

Moregreen, | SD 
Where the Sheriff upon a Debt of 201. 
takes Goods which he ſells for 40 J. and 
returns the Writ and 204. into Court, he 
may keep the Surpluſage till the Defendant 
demand it of him. But if a Fieri facias be 
awarded for 401. by force whereof the 
Sheriff takes 6 Oxen, each of them worth 
Treſpaſs a- 51. and ſells them all, the Defendant may 
gainft the ſue the Sheriff in Treſpaſs for this. Noy 

Sheriff. Rep. 59. | +: 

On Fieri fac? againſt F. S. who has the 
Goods of A. a Stranger, on ſale of theſe 


Goods Trover or Treſpaſs will lie 3 
= the 


1 * 


The Law of Executions. <-. 
the Sheriff; and to prevent this all the She- Sheriffs ſe- 
riffs of England take Security. e CUNPs +: 
If 4. recover againſt B. Damages and © 
' Coſts, and ſues a Fieri fac? to the Sheriff, 
who by force of this takes the Goods of B. 
to the value, and ſo returns it, and that the 
Goods remain in his hands pro defectu e. 
ptorum; and after A. well knowing this, vexation 
to the intent to vex and double charge B. in levying 
ſues out another Fieri fac, and delivers it Money _ 
to the ſame Sheriff to be executed, Who "> i 
upon this levies the Moneys of other Goods 5 . 
of B. and pays it over to 4. In this Caſe Caſe licz. 
for this Wrong and Vexation, although it 2 
was in a Legal way, yet Action on the 
Caſe lies. Heb. Waterer and Freeman's Caſe 
cited. 1 Rol. Abr. 34. 

As to Reſtitution of Goods upon a re- 
verſal of a Judgment by Error, and a re- 
verſal of Outlawry, Vide poſtea Tit Reſti- 
tution. . 2 . 


Sale of a Term. 


If a Fieri facias comes to the Sheriff to 

levy the Money of the Goods and Chattels 
of the Defendant, and the Sheriff by Wri- Falſe reci- 
ting reciting that the Defendant had a bl of a2 
Term for Years (and ſhews what) and ies the 
ſuppoſing this commenced 2 & 3 Phil. and Sheriff 
Mary (as it was in the Caſe at Bar) where ſells, - 
in truth the Term commenced 3 & 4 Ph. 

and Mary, ſells the fame Term, the Sale is 

void, for there is not any ſuch Term. 
: ; But 


92 The Law of Executions. 


But notwithſtanding this falfe recital, 


if the Sheriff {ells alſo all the Intereſt which | 


the Defendant had in the ſaid Land (as 
he did inthe Caſe at Bar) the Sale is good, 
and fo was Sidnam and RolPs Caſe, the 
5 Sheriff reciting that Rolls had a Term of a 
Parſonage, pro termino diverſorum annorum 
tunc ventur, fold this by force of a Fieri fa. 
cias to another, and the Sale was held 
good. But if he take upon him to recite a 


Term and miſtake it, and ſells the ſame 


Term, it is void. 5 | 
Diverfty So note, a Diverſity between the Sale of 
between a Term and the Extent of a Term, as 
the Sale of here it was found by. Inquiſition, that a 


1 Debtor of the Queen was poſſeſſed of cer- 


tent of a (ain Lands, pro termino quorundam Annorum 

Term, as adtunc ventur, this Inquiſition was inſuffi- 

to the re- cient, for a Term may not be extended 

ciral. without ſhewing the Commencement and 

Certainty of the Term; for that after the 

Debt ſatisfied, the Party is to have again 

his Term if any part of it remain, which 

ought to appear. 4 Rep. 74. Palmer's Caſe. 

And upon this the Party may have remedy 

to amove the Hands of the Queen or of any 

other Perſon. Cro. El. 584. Palmer and 
Humfreys, 4 Rep. 79. „„ f 


Note, 2 Ventr. 93. it is ſaid the Sheriff can- 


not ſell the Term to the Plaintiff that 


- © took out the Elegit. * 


Sale 


e e e , od 
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The Law of Executions, 


= Sul of Goods, or of Term Covinous, or not. 


Sir V. Fleetwood poſſeſt of an Houſe, ec. 
was Receiver General for the King, and 


enters into 20 Bonds of 2007. each, to 


make a Yearly perfect Account, &c. and 


ſo becomes indebted to the Queen ; and 


afterwards Bargains and Sells the ſaid Leaſe 


to F. P. who enters, the Sale ſhall bind 
the King being but a Chattel; and the 
Sale was bond fide and no Covin. And 


Sale bond fide after Judgment, is good 


| of Ctiattels, but not after Execution a- 


warded. 8 Rep. Fleetwood's Caſe, but as to 


this laſt, wide ſupra Stat. 29 Car. 2. vide 
Twines Caſe. = 

| If a Gift of Goods be fraudulent within 
the Statute of 13 Eliz. c. 5. the Sheriff 


may well take them in Execution by Fiers 


Fac. The Cafe was, Peirce was indebted to 


Twine in 400 |. and to C. in 200 J. C. 
brought Debt againſt Peirce, and hangin 
the Writ, Peirce being poſſeſt of Goods an 
Chattels 300 J. value, in Secret made a 


Twine in ſatisfaction of his Debt, and yet 


| Peirce continued in Poſſeſſion of the ſame; 
and ſome of them he Sold, and his Shee 

he marked with his own Mark; afterwards 
C. had Judgment and a Fieri Fac? to the 
Sheriff, and made Execution of the Goods, 
this Deed was adjudged to be fraudulent. 


- 


93 


Deed of all his Goods and Chattels to 


8 8 


94 The Law ok Executions, 
It was Reſolved. 1 Te; 
Marks of 1. That this Deed had the Marks of 
Fraud Fraud; it was general and without Excep. 
tion of Apparel, or any thing of Neceſſity. 
28. The Donor continued in Poſſeſſion. 

2. It was made in Secret; 2 

4. It was made pending the Writ, 

5. There was a Truſt between the Par. 
ties, for the Donor was in Poſſeſſion and 
uſed them. And though it was a Debt due 
to Twine, and a good Conſideration of the 
Deed, yet it was not bone fide as the Pro- 
viſion in the Statute* mentions. 3 Rep. 
„„ + on 7g, ONE 

P. made a Deed of his Goods before 
Fieri fac ſerved, and ſhew'd the Deed dated 
the fame Day of the Execution. Per Cur, 
though the Gift were made bona fide, yet 
Execution may be taken of thoſe Goods; 
for by the ſuing forth the Execution all 
the Defendants Goods are liable : And the 

Jury found for the Plaintiff without enqui- 
0 of the Fraud. Cre. El. 440. Buuchier 
55 = | 
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Feri Facigs. — 6 
Return of the Sheriff. 4 


If a Bieri Facias goes forth to the Sheriff, 1 


and he Levies the Debt of the Goods of wi 
the Defendant, and doth not Return his ſa 
Writ; if the Plaintiff ſueth another Fiei . 
Facias againſt the Defendant , upon the C 


Judgment he may plead this Matter, by 5 
33 8 the 
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The Law of Exetutions. 95 
the Sale by the Sheriff is good, and ſo it 
is a bar of the other Execution. Godb. Caſe Pleading. 
171. Fox and Bolton. . 8 


That he bath levied part. 


Judgment and Execution ſued in B. R. 


f Fells recovered againſt D, a Debt of 400 
| | Marks, and had Execution by Fieri Facias 
© WF upon it, the Sheriff returned that he had 
« Levied 90 J. parcel of the Debt, and had 


| the Money in Court, and that D. the De- 
f. fendant had no more Goods ande, &c. Well 

| notwithſtanding ſued a Cap ad Satisfac* of 

[the whole 400 Marks, and an Exigent up- 

on it. D. was Outlawed upon it; in this Caſe 

the Execution and Outlawry were Errone- 

ous, for it ought to have made mention of 
the 90 J. which was Levied before the Out- Execution 
lawry and Execution were reverſed, but derte 
the Judgment was affirmed. Cro. El. 344. ee 
Denn and Wells, Moor Cafe 819. becauſe 
of the return of the 90 J. of Record on 

the Scire Facias. 1 


In what Caſe the Sheriff baving ſeiſed Goods 
may Return Nulla bona. 


f | Bryan Baily of the Savoy came in by At- 
; {WF fachment, having levied Goods, and yet 
r returned Nulla bona, for Cauſe whereof he 2755 


” WW faich, That one Verney at the time of the 3 
„Execution ſhewed a Bill of Sale upon good 
N Conſideration, whereby he was liable to 
„ an Action, therefore without Security to 
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The Law of Exetutiong; 


ſave himſelf harmleſs, he refuſed to make 


any other Return than what the Court or- 


dered ; and the Court ordered the Mone 
to be brought into Court,and as the Tryal 
goes between the Sheriff and Verney, the 


Return to be amended or not. 1 Keb. gor, 


The King againſt Bryan Baily of the 
Savoy. 8 | e 


Reſcous returned. 


On a Fieri Facias the Sheriff Returns, he 
has taken Goods into his Hands of 72 1. 
value, and had Sold as many of them as 
came to 11 J. quos hic habeo paratos, and 
that the reſidue did remain in his Hands, 


pro defectu emptorum until ſuch a Day, at 


The She- 
riff charg- 
able by 

Scare Fac, 


which time he putting them to Sale they 
were Reſcued from him ; upon which Re- 
turn a Scire Facias was brought againſt the 
Sheriff, quare Executionem habere non debet 


. comprehending all this Matter. Per Cur; 
The Return is not good as to the Reſcue, 


and the Sheriff by this Return hath charg- 
ed himſelf, The Queſtion was whether 
he hath charged himſelf by chis Writ. By 
Dodderidge he ischargeable by the Scire Fa- 
cia, and he has charged himſelf by this 


Scire Facias, as well in regard of his Mil- 


demeanor as of his Remedy over: And he 


held, That it he had returned only quod 
remanent in manibus pro defectu emptorum, 
he ſhould not have charged himſelf, for 
therein he had done his Office; _ . 

= a 
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for that he hath remedy againſt the Reſ- 
cuſſors; but a Venditioni exponas ſhall not 
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The Law of Executions: 97 
ſuch Caſe a Diſringas mall iſſue to Sell the 
Goods, and deliver the Money to the new 
Sheriff, according to 34 . 606. 

0%. Perhaps he had ſeifed the Goods 
again, ſo as now he may Sell them and 
make Execution upon a Venditioni expo- © 
2 


Reſp. Then he ought to have pleaded 4 


this to the Scire Facias. Cro. Fac. Felt 5 4 . 
Pein K. 


Sly and Finch. But the Court being 

vided, Adjors*. This Caſe of Shy and Finch 4 
is in 2 Kol. Rep. 57. Where it was agreed ir the She- 
by the taking of the Goods of the Defen- iff rake 
Jant to the value of the Debt by the be Weben 
heriff, the Defendant is diſcharged, al- ju of the 
tho' the Sheriff doth not ſatisfie the Plain- Debt, the 


. 


tiff, and the Plaintiff cannot Sue out a Deſendant 
new Execution againſt him. And it was is diſcharg- 


agreed, That the Return of the Reſcue ed. 


was no Excuſe; he might have had a 
Poſe Comitatus ; and that the Scire Facias 
lies againſt the Sheriff for the Money re- 


ceived in reſpect of his Demeanor, alſo 


iſſue, becauſe it appears he hath not the 


| Goods. 


Tube like Caſe is in Godb. 276. More 468. 


Error in a Scare Fac againſt the Defendant 
late Sheriff of S. he pleads there was a 
Judgment, and Heri Fac directed to him, 
and that the Goods were Reſcued from him, 


— 


and ſo Fieri facere non potur. The Plaintif 

Demurred , Its an ili Plea, and the 

Scite Far well lies without any Penditiont 
ES at K exponat 


e * 
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Wh „ exponas ; as Cr. Car, 539. Perkiaſons Caſe 

| | Ona Feri Fac which imports a Seiſure, and 

Where the a levying of the Debt the Sheriff may be 

Sheriff charged, but where there is no Scire Fac' re- 
1 Aby turned it doth not charge the Sheriff with- 
— be out a / enditioni ex ponas, no more than a3 
not, Cepi bona & remanent pro defectu emptorum ; | 
but here no Venditioni exponas can be, be- 

cauſe the Sheriff hath not the Goods in his 
Hands; but he is the cauſe of it himſelf, | 

and the Return of Reſcue is ill, as Sly and 

 Finch's Caſe is, he hath made the Debt his 

own ; on the Seiſure by the old Sheriff the 

Sale may be after, and by his negle& by 

ſuffering a Reſcue the Party is without 

„ RSNEOY. 5 5 

It was agreed in Mildmay and Smith's Caſe, 

where the Sheriff upon a Fieri Fac Returns, 

New Ere that he had ſeiſed Goods of leſs value than 
ow. the Debt, which were reſcuſſed, and that 
plus of Nulla alia bona, c. The Plaintiff ſhall not 
value of Sue a new Execution, but only for the ſur- 
che Goods plus over the value of the Goods reſcuſ- 
eſculled. fed. 2 Sand. 344. 5 


Return in reference to Executors. 


Levied of The Sheriff Returns he hath levied 801 
Goods of parcel of the Debt and Damages of the 
_ A Goods of the Teſtator in the Hands of the 
Hands of Executor. Exception was, That it was ill in 
the Exe. Tegard the Sheriff can Levy nothing of the 
cutor. Executors Eſtate, till the whole be Levied 
of the Teſtators ; the Debt firſt, and 255 


_ The Law of Executions. 99 
the Damages of the Executors Eſtate : But 
its ſaid fonly he returned it in partem ſolu- 
tionis debiti; which per Cur is well, and 
the Damages are not levied of the Exe- 
cutors own Eſtate. Judgment pro Quer. 
2 Keb. 331. Norton againſt the Executors of 
WW | 
.. "THO Sheriff upon a Fieri Fac' returned, Return 
that none came to ſhew him the Goods, hat none 
it lis not good unleſs it appear where the ge him 
Goods were. i Keb. 158. „„ 
Fieri Fac to the Sheriff of Lands, he Re- Retum 
turns quod nulla bona, and that he is Clericus uad of 
benefſciat in Eh, upon which a Writ iſſues —_ - 
to the Biſhop of Ely, and he Returns quod Rig D 
| nulla babet bona Ecclefiaſtic and the Return 
was allowed, tho? it was ſuggeſted that he 
had a ſpiritual Living in verity. Per Guy, 
If it be fo, the Plaintiff may have an Action 
dn the Caſe for the falſe Return againſt 
5 Sid. 276. Pickard and Paytonws 
EB ws = 


$ heriff*; Deineanor: 


1 Breaking open Houſes to do Execution. 


| Againſt a Perſon. ( At the King's Suit. 
| Hpainſ# Houſe and) At the Suit of a Conimon 
Land ) Perſon , and in giving 


_ Poſſeſſion. 


2 In à Bill of Treſpaſs the Defendant ju- 
Rifies as Bailiff, by virtue of a Fijeii fatiat 
DR Hz, directed 


ph ws , — — — 
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100 The Law of Executions, 
directed to the Sheriff, who per vias uſua 
les entred the Barn of the Plaintiff, where 
the Goods of Welfead were, againſt whom 
Williams had recovered. The Plaintiff Re- 
plies, The Doors were ſhut, ab/que boc 
that there was requeſt. The 8 
Demurs Specially: The Point was, whe- 
ther without requeſt the Sheriff may break 
open a Barn (on Semain's Caſe) which 
doth not appear to be a parcel of a dwel- 
Ofthe che- ling Houſe. Per Cur, Its not material in 
riffs en- caſe of a Barn, whether the Doors be o- 
gan pen or ſhut, and fo the Traverſe taken by 
Bam. the Plaintiff is immaterial , as in caſe of a 
Cloſe , there being no particular place 
where the Sheriff may make demand; and 
ſo the Detendant had Judgment: But con- 
tra, if the Barn had appeared to be par- 
cel of the Manſion-Houſe ; alſo this Tra. 
verſe is void being Matter in Law, and al- 
ſo double. 1 Keb. 698. Penton and Brown. 
The Barn not being parcel of, or adjoin- 
ing to the Houſe may be broken open by 
the Sheriff to execute a Fieri facias, tho 
the Door be not open. Sid. 186. the ſame 
Caſe... -. | ö PE 
The She= When an Houſe is recovered by any 


rif my real Action, or by Ejection Firme, the She- 


break open iff may break open the Houſe and deliver 
an Houſe > | 1 
to deliver Seiſin or Poſſeſſion, Cc. as In a 
poſſeſſon. Quo minus, Ge __ ; * 
In all caſes Where the King is a Party, 
the Sheriff if no Door be open may break 
the Houſe of the Party, either to take him 
or to do any other execution of the King's 
e Procels, 


o 


, 


Door. 7 


done in the Houſe is good. 
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1 The Law of Executions. To) 
Proceſs , - but before he break it he poor hut. 


ought to ſignifie the cauſe of his com- 


ing, and to make requeſt to open the 


4 


In all Caſes when the Door is open, the poor open, 


Sheriff may Enter into the Houſe and 
make Execution at the Suit of a Subject, 


either of his Body or of his Goods. Cro. 


J ͤ ³·¹—¹1iꝛð D 
But it is not lawful for the Sheriff (upon At the Suit 


requeſt and denial) at the Suit of a Com- of a Com. 


mon Perſon, to break open the Houſe of mon Fer- 


| at the Suit of another Subject, aliter in 


„ 
The Sheriff may not break open the 
Houſe of the Defendant by force of a Fi- By Heri 


eri Facias, but he is a Treſpaſſer for the #acias. 


8 Sheriff 2 
| Treſpaſſer, 
yet Exe- 


Per W. 1. c. 17. The Sheriff may break cution 
open an Houſe to do Execution againſt when done 
one that flies there, or on the Goods of is good. 
another that are there for Protection, for : 
the Privilege of the Houſe extends only f 
to him and his Family, and to his Goods, 
or to thoſe which are there lawfully, and 
without Fraud and Coving and therefore 


breaking; yet the Execution when it i 


in ſuch a Caſe the Sheriff may after 


denial and requeſt, break open the Houſe. 
5 Rep, Semaines's . | 
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The Law of Executions. 
The Under-Sheriff delivered Poſſeſſion 


of Poſſeſ= on an Extend” Fac on a Stat. Merchant Ri- 
ton otouſly, and the Juſtices refuſed to appear 


to inquire of the Force, and the Sheriff to 
Return. any Jury. Per Cur, Unleſs aCauſe 
be depending, they cannot take notice of 


Offence without Information ; the proper 


remedy as Moor 78 1. Pl. 108 3. is in Chan- 
cery or Common Bench, on Elegit returned 


there. 2 Keb. 541. Morgalrod againſt Peeples, 


Attorney in B. C. 


- 1 . OI: 44 9 240 
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The Law of Executions. 103 
il a, 


Of Habere Fac Poſſeſſionem. How Poſſe* 
fron to be delivered. Where the Party may 
Enter without the Sheriffs delivery. Of the 
Poſſe Comitatus. Of the excuſe of the 
Sheriff. What Execution 2 „ or may Iſſue 
after a Capias ad Satisfaciend' the great 
| Queſtion. If one die in Execution, whether 
Execution ſhall be after againſt his Lands. 
And bow ſetled. What Execution may Iſſue 
after an Elegit, or not. In what Caſes Ex- 
ecution may be after Execution. And what 
ſort of Execution after Eſcape. After Death. 
After Fieri Fac'. After Elegit, (Vid. puis.) 


| How 10 be delivered 


Hen but part of the thing in De- 
mand is recovered the Sheriff muſt 
ſet it forth; but when all is recovered, 
the Sheriff may give Poſſeſſion of one 
Acre in the name of the whole. Palm. 


2 5 | 
After Verdict, Trial and Judgment in 
| Eje&ment, and a Writ of Habere Fac Poſ- 
ſeſſionem to the Sheriff directed, a Writ of 
Error was brought B. R. and a Saperſedeas | 
granted directed to the Sheriff to ſtay Ex- ® 


2 
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ecution, which Writ of Error and Super- F 


ſedeas was ſhewed to the Sheriff as he was 
going to do Execution, He did Execu- 
tion, This is a Contempt, and a Writ of 
Reſticution was granted. = 
N H 4 Where 


%%% 


104 The Lam of Executions. 


ere a new Habere Fac Poſleſlion'. 


Note, Pro Regula That after Habere Fac 
Poſſeſſion executed, be it by the Sheriff or 
voluntary delivery of Poſſeſſion, if the 
Party be turned out again by the Defen- 
dants means, he may have-a new Habere 
Fac Poſſeſſion? upon motion in Court, and 
Attachment againſt him. 1 Keb. 779. 785. 
Ratliff and Tate. „„ 
But if others Enter after quiet Poſſeſſion, 
he muſt have a new Action or Reſtitu- 
tion. EE pre] . 
If the Sheriff give Seiſin but of part, he 

may have a new Habere Fac for the reſt. 

Upon the Habere Fac” Poſſeſſion the She- 
riff returned, that he took the Plaintiff 
wich him, and came to the Houſe reeo- 
vered, and removed thereout a Woman 
and two Children, which were all the 
Perſons upon diligent Search he could find 
in the Houſe, and ſo delivered to thg_ 
Plaintiff Poſſeſſion, and departed, and im- 
mediately aſter three Perſons ſecretly lodg- 
ed expelled the Plaintiff again; upon No- 
tice whereof he returned again, but was 
reſiſted, ſo that without Peril of bis Life 
he could not do it; upon this Return the 

Court awarded a new Writ of Execution, 

and an Attachment againſt the Parties. 

1 Leon. 145. Upton and Wells Caſe. 
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The Law of Erecutiens. 
A Writ of Error is brought of a Judg- 
ment in Ejectment, and is determined by 
the Death'of the Defendant, a new Ha- 
here Fac* Poſſeſſion” may be ſued out without 
any Scire Fac. For per Cur, The Poſſeſ- 
ſion is only ſuſpended by the Writ of Er- 
ror, and the Writ of Error being abated, 
an Habere Fac? Poſſeſſion” may be taken out 
before, or after the Year without a Seire 


Facigs whoever be in Poſſeſſion, or by 


what Title ſoever. 2 Keb. 3o. Siderf. 351- 
Vicars and Obrie's Caſe. „ 
Note, The Party hath Election to Return 


105 


the Habere Fac Poſſeſſon or not, and may 


renew it at Pleaſure, till an effectual Exe- 
wing” p . ED 
Lands are extended by virtue of a Statute 
and Seiſed into the Queens Hands, and 
aſterwards a Writ of Liberate is awarded, the 
Party may preſently thereby Enter with- 
out the Sheriffs delivery of Poſſeſſion. Cr. 
El. 775 AP 463. Butler and Vallis Cale. 
If a Man recover in an Aſiſe divers 
Houſes, and after the Tenant reverſe it in 
a Writ of Error, and a Writ of Execution 
iſſues to the Sheriff to put him in Poſſeſſion 
of the Houſes which he had loſt by the 
Judgment; although the Ter-tenants are 
firangers to the Recovery, and therefore 
may not be ouſted without Scire fac? againſt 
them, yet if he make Execution, putting 


Where the 
Sheriff in 


putting the 


Party in 


them out of Poſſeſſion by force of this Writ, Poſſeſſion 
he is not any Diſſeiſor, becauſe he had di- hall be 
rect Authority from the Court to do it. 
1 Rol. Abr. 663. Lloyd and Betbell. 

e Nh 0 The 


ſaid to be ⁊ 


Diſſeiſor, 
or not. 


106 The Law of Erecutions, 

The ſame Law in all Caſes where the 
Execution is of a Judgment,in which the de- 
mand was of a Thing certain, if the Sheriff 
make Exegution of this Thing it is not a Dif- 
feifin ; but where Execution is in the gene- 
rality without mentioning any Thing in 

particular, there the Sheriff ought to do 
Execution of the right Thing at his Peril, 
otherwiſe he ſhall be a Diſſeiſor; for he is 
bound to take notice of it, and he had not 

any Warrant from the Court to make Ex- 
ecution but of the right Thing. 

The Habere fac poſſeſſionem doth always 
recite the Term of the Judgment, and 
therefore in Action of Covenant to ſave 
harmlefs and quiet, &c. from Suits and 
Jawſul Evictions, Defendant pleads perfor- 
mance. Plaintiff replies, J. S. took out a 
Writ of Habere fac poſſeſſionem out of B. R. 
debito modo executed, and by vertue thereof 

-entred on the Poſſeſſion of the Plaintiff, 
and did expel him. Defendant demurred, 
and well ; he ought to ſhew the Particulars 
as reciting the Judgment, and debito modo 
is not ſufficient without it. 1 Keb. 379. 
Nicholas and Pullen. 5 OY 
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Habere fac S eiſinam. 


Upon recovery of Dower of three Man- 
nours, the Sheriff cannot give her Seiſin of 
one Mannour, but he muſt give her Seiſin 
of the third of every Mannour. But if 
the Recovery b: of all Lands, viz. Mea- 

oo sf 


* 
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The Law ok Executions. 107 
dow, Paſture; &. the Sheriff may aflign 
her her Dower in the Meadow only. Moor 
Rep. 35 | 5h 


Excuſe of the Sheriff. | 


Upon an Habere fac ſeiſinam it's a good 
Return to excuſe the Sheriff, that he was 
always ready to deliver Seiſin, and appoint- 
ed divers times in certain for the Party to 
come to the Land to receive Seiſin, at 
which times he was ready to deliver Seiſin, 
but none came from the Party to receive 
it. 2 Rol. Abr. Lloyd and Bet hell. ; 

But if the Sheriff return he was ready at 

the Place where, &. ſuch a Day to have 

delivered Seiſin, and gave notice to the 
Party that he ſhould be there at the Day to 
accept it, and none comes for him at the 
Day. This Return is not good, without 

5 himſelf from the time aſter the 
Day, for he might have done this aſter the 
Day before the Return. Id. ibid. And ſo 

he ought to excuſe himſelf from the time 
before the Day aforeſaid, otherwiſe the 

Return is not good, for peradventure he 

| was requeſted before and would not per- 
form it. But two judges againſt ic ; for the 
Sheriff cannot attend at all times. N 


5 * * 8 13 * * 8 1 * a 
4 S i a N 7 
n * 9 * N . 
* 4 * LS. wt IE 7 
Pe ” 


, . 
„ 


108 Che Law of Executſons. 


Poſſe Comitatus. 


A Sheriff who cannot do Execution by 
a Poſſe Comitatys ought to acquaint the De- 
puty-Lieutenants of the County; and if 
they aſſiſt not, he muſt acquaint the King 
and Council: and yet the Sheriff ſhall 
be amerced if he return he cannot do Exe- 
cution. But in Buſh and Chamberlain's Caſe 
upon a reſiſtance of Execution the Coun- 
cil Table refuſed to meddle, becauſe this 
Court (B. R.) ought to ſee their own Judg- 
ments executed. And Finch pray'd a Writ 
to the High-Sheriff, but with a ſpecial Rule 
that the High- Sheriff ſhould execute it him- 
| ſelf, which the Court granted, and a Tip- 
ftaff to fetch the Under. Sheriff up to re- 
turn his Writ, which is better than an At- 


tachment, which is returnable by it ſelf. | 

1 Keb. 99, 117. ge e 8 

What Execution ſhall or may Iſſue after a 

5 r „ 

One in Ex. If the Defendant be in Execution by a 
eution by Capias ad Satisfaciend' and dies, the Plain- : 
04 ſa dies, tiff may have a new Execution by Elegit or : 
Ws ee Fieri fac, for the reaſon given in Blomfeild's 
ter his Caſe. 5 Rep. 87. Though the Lord Hobart ö 
Death by is of another Opinion in Foſter and Fack- c 
Elegit or. ſon's Caſe, and gave ſome nice Reaſons, e 


Fierif®. and cites Lamb's Caſe. Scire fac Rn. 
the 


a ant. Ah r 


| againſt the other. Yelverion doubted of the 


ets 


The Law of Executions. 109 
the Adminiſtratrix of Lamb to have Execu- | 
tion of 887. Debt and Damages recovered 
againſt Lamb. Defendant pleaded that the 
Plaintiff by Cap ad Satisfaciend” had taken 
Lamb himſelf in Execution, in which Exe- 
cution he died, and demanded Judgment, 


| and the Plaintiff demurred. Hill. 4. Fac. 


It was adjudged againſt che Plaintiff in 
B. R. which was long after Blomfeild's Caſe, 
which was argued38 & 39 El. in which caſe 
of Lamb, called Williams and Cutler's Caſe, 


Popbam, Williams and Tanfield held the Plea 


was good. For when Execution is award- 
ed againſt one perſonally, and he is taken 


by a Cap ad Sat, and returned it as an ab- 


ſolute and perfect Execution againſt him: 

And though the Law faith it is not any Sa- 
tisfaction in it ſelf, yet it is ſo high that 

there cannot be any other Execution, and 

when he dies the Execution is determined 

as to him, and there cannot be any other 
Execution as to his Lands or Goods. So 

Co. Fac. 143. Williams and Cutler's Caſe. 

But it was on all hands agreed, where Two are 

two are Condemned, and one is taken in Condemn- 


Execution and dies, yet Execution may be ed. and ene 
dies in Ex- 


firſt, becauſe the Body is but as a Pledge. 82 

Vide this Point ſetled * Act of Parliament hall be ra. 
in 21 Fac. 1. c. 24. Cro. Car. 240. Vide ken out + 
255. | | 0 5 5 gainſt the 


other. 


By the Statute of 21 Fac. c. 24. it is pro- 
vided, That the Party or Parties at whoſe 
Suit any Perſon ſhall ſtand charged in 
* Execution for Debt or Damages reco- 
e 1 vered, 


110 The Law of Executions. 
One in © yered, their Executors or Adminiſtrators 
Execution «ay after the Death of the Perſon ſo charg- 
by C#' Sec ed; and dying in Execution, lawfully Sue 


dies, a new 5 : 1 
e © forth a new Execution againſt the Lands 


_ againſt © Tenements, Goods and Chattels of the 
. tis Lands, © Perſon ſo deceaſed, in like manner as if 


© he had never been taken in Execution ; 
vide infra, This Act was made to Settle the 


diverſity of Opinion in Foffer and Fackſon?'; 


Caſe, and Blomfield's Caſe. 


If one in Execution be bailed, he may 


be taken again upon a new Execution; 
aliter if he Eſcape. 1 Rol. Rep. 190. Sec 
the late Act. oh ated 


Execution after Elegit, Capias after Elegit, 


Afer | 
„ee tred of Record, he may not after reſort to 


of Record, any other Writ of Execution, becauſe he 


he may not has made his Election. Tun. 15 Face B. R. 
reſort to a- Andres and Cope's Caſe, 5 
I ts If a Man recover in B. Debt or Dama- 
But if af. Ses, and prays an Elegit which is entred 
ter Elegit of Record, and after the Record is remo- 
_ enered, the ved in B. R. by Writ of Error, where the 
Record is Judgment is affirmed within the Year ; the 
g Plaintiff may have Execution in B. R. by 
Error, tho! Capias, or Fieri Fac, for that this is another 
it be af. Court, than that where he had made his 
firmed the Election before. Vide ibid. and after ſuch 
Writ is judgment affirmed within the Year; it is 
lerved. "firmed to the Court, That the Sheriff ha 
returned his Writ ſerred; yet the Plaintif 
may 
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If a Man pray an Elegit, and this is en- 


| 
\ 
, 


ter the Prayer. RE. | Good 
I. a- Man Sue an Elegit, and upon this ken in E- 
certain Goods are taken in Execution, and 4 for 
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may have a Capias, for that this Allegation 


does not appear to the Court, and now it 


is impoſſible it can be returned in B. R. and 

ſo it is ſtronger if a Nhil had been return- 

ed. Ibid. vide Cro. El. 160. 1 

If a Man Sue an Elegit and this is return- Elegit re- 


ed Nihil within the Year, he ſhall have a turned Ni- 
Capiar, Og, a Fieri Facias within the Year. 


kil within 
DOD the Tear. 
Andrews and Cope. And this is the com- 
mon Courſe to have it within the Year at- 
| | | |; Goods ta- 


Sold for part of the Debt, and this is re- 2 I 


turned; yet he may have a Capias after- Goods is 


wards, for now it is in effect but a Fieri in effect, 


Facias, no Land being extended, ſo this is but a Heri 
but a Nibil for the Land. Hob. 7. Facias. 


If a Man Sue an Elegit upon a Recove- 
ry, and the Sheriff Return, that he had Sheriff Re- 
made Pertition of the Lands of the Defen- turns on 
dant by the 12 Jurors ; but he cannot deli- Zi, be 


ver the Moiety to the Party according to guet de- 


the Writ, for that all the Lands extended 2 


to another upon a Statute, he may after becauſe all 
have Cap? ad Satisfaciend', for this Return is excend- 


is all one with a Nihil returned, for non dd upon a 


conflat by the Return when the Plaintiff 2 
ſhall have Execution, nor may the Plain- may be. 
tiff have any benefit by this Writ of Elegit, 
for after the Extent ended he ought to Where 1 


have a new Elegit and not a Levar' Fac. new Eleg:t 


_ Levar: 
_ Faciw:. 


M. 31, 31 EI. B. R. Palmer and Knowles, and not a 


1 Leon. 176. 
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112 The Law of Executions. 
New Ele- If a void Elegit be filed; yet after the 
git. Lear he may have a new Elegit. M. 10 Fac, 
211 H. 7. 19. A Man ſhall have Capias af- 
Elegit Re- ter a Fieri Facias or Elegit. 34 H. 6. 20. 
turn. The ſpecial Return in Palmer's Caſe, doth 
amount to as much as if the Sheriff had re- 
New Ele- turned Nibil; and here is no Execution 
git. returned, for after the former extended 

he ought to have a new Elegit. 1 Leon. 
| 176. © HP Cat 
party takes Hob. is poſitive (tho' the Books have much 
out Elegit varied) that where the Parties takes out an 
_— Elegit, and can have no Fruit of it, he 
Fruit of it. 


Elegit be entred of Record. 17 Ed. 4.4. Per 
tot. Cur, after Elegit taken forth, and the 
year expired before it was ferved, whereup- 
on a Scire Fac? was ſued out, and upon that 
a Cap by Judgment; for the Election that 
1 ; ded, is not to be taken 
dion by it, as an Election of the very Writ of Ele- 
| git, but Election of the Land, Elegit Ex- 
ecutionem de medietate terrarum, & c. Hob. 
2 HP A. recover againſt B. in Action of 
Debt, and B. is taken by Cz Sa, and al- 
terwards the Sheriff ſuffers him to Eſcape ; 
in this Caſe B. is fully diſcharged, and 4. 
| ſhall have no new Execution againſt him, 
for he had a fu'l Execution, aliter in caſe 
of Execution on 4 Stat. Merchant. 2 Leon. 
,,,, / OT Th 
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may reſort to another Execution tho' the 


* 
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Ehe Law of Executions. 123 
Per Gliu. Styles 454. Aſter Elegit executed 
and filed, no other Execution lies. Stroad 
and Beckweith. Vide Sbep. R.. 4. 
The Plaintiff after an Elegit upon a Judg- 
ment in Debt may have a capi. 2 Inſt 
394, 5 . f 1 25 
© Reſolved in Cowley and Lideor's Caſe, 11. 
Fac. B. R. 2 Balſf. 27. Godb. 355. That a 
| Capiar doth not lie after Execution by Ele- 
git; but after a Capiæ an Elegit is grantable. 
Reaſon of the Luce, becauſe upon 
the Prayer to have an Elæit it is entred 
upon the Roll, Elegit ſibi Executionem per 
medietatem Terre ; but it the Sheriff return 
upon the Elegit that the Party hath no 
Lands, then the Plaintiff may take forth a 
Cepiar. An Elegit in it ſelf is Satisfactio”s 


t Executions which have their Effect in parti 
. If upon a Fieri Facias the Defendant be Where x- 
8 ſatisfied in part, the reſt may be ſerved ei- cutlon 


| pw Learn | 
Upon the Elegzr, if there be no Execu- pooh nano 


WM tion but upon Goods, becauſe there is no aid for o. 
i- W Lind, and the Goods are not enough, ther by ca 
3 WW Hibart is of Opinion he may have a Capias, o Flat. 
7. ſor now it is but in effect a Heri fac, tho 
„ the word be Elegit. 


1 ther by Capias or Elegit. 


ſe But if there be Land extended it is other- 
”. WW wiſe, but a Capia goes to the whole Debt. 
| Hob. 58, 59. 


Y Debt on Judgment of 20001. the Plains 
er eiffbeing ſatisſied, 500 J. by Execution _ 
8 1 cuted 
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cuted brought this Action for the reſidue, 
l 
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The Law ot Exetutions. : 


Defendant. pleads that before this time, Cc. 

the Plaintiff came into Court and prayed 

ſeveral Elegits to ſeveral Sheriffs, and one 

of the Sheriffs returned, that the Defendant 

had only a Term for Years, which he ex- 

tended to ſo much (but it appears it was 

now determin'd, and had ſatisfied the 5001) 

upon this Plea the Plaintiff Demurrs ; and 
Judgment pro Quer. Debt well lies in this 

Caſe: It is Executed as a F, fac, foraſ- 

much as nothing but a Chattei is found, 

Qu. It he may have a new Execution upon 

Several E- the firſt Judgment ? It was objected, here is 

3 but one Elegit returned, and perhaps upon 

one recurn- the Other the Sheriffs have levied the Debt; 

ed. but the Defendant ought then to have 

| pleaded it. 1 Syd. 184. Glaſcock and Morgan. 

Vide a good Argument of this in 2 Bulſt. 

25”, 258,110,111. Godb. 355. Cowley and 
Han Cale.” - © „ 

54 3 If the Body of the Conuſor in a Statute 

dure Me. is taken in Execution, and the Sheriff ſets 

chant, if him at Liberty, the Conuſee may notwith- 


the Sherif ſtanding have Execution of the Lands of 


let him at the Conuſor. 2 Leon. 96. Linacre and Rhodes. 
Tibem get For in caſe of Execution on a Statute Mer- 


denn chant the Execution by the Body is not the 


dhe full Execution, and therefore the Sheriff 


Lands of diſchargeth the Body, yet the Conuſee may 


the Conu- have Execution of the Goods and Lands, 


but e e 
Trover for Plate: Deſendant pleads that 

at another time the Plaintiff had brought 

his Action for this ſame Plate againſt J. S. 


C 


1. 


him, and in that Action had Judgment to 
recover 20 l. for Damages, and had F. S. 


The Law ok Exetutions. riß 
ſuppoſing the Converſion to be made by __ 


in Execution for thoſe Damages, and averrs 

it is for the ſame Goods and the fame. Tro 

ver: Per Cur, the Plea is good, for the 

Cauſe of Action being againſt divers, for 

which Damages uncertain are recoverable, 

and he having Judgment againſt the one 

for Damages certain; that which was un- 

certain before is reduced in rem judicatam Diverſity 

and to a certainty, which takes away the between 

Action againſt the others. The difference recovery - 

between this Caſe and the Caſe of Debt n 2 
Wo ER „ V Frover, and 

upon Obligation againſt two, is, becauſe;, Debt on 

there every one is chargeable and liable to Bond a- 

the entire Debt, and therefore recovery in gainſt 2: 

that Caſe againſt one is no Bar againſt the 

other until Satisfaction. Cro. El. 71. Brown 

„ TOTO 5 

In what Caſes Execution may be after Execu- 

tion or not, and what ſort of Execution after 

Eſcape. „ 

If a Man in Execution eſcape, and te 
Sheriff makes freſh Suit after him, and takes Freſh gust 
him again, although it be a long time after 
wards, yet he ſhall be ſaid in Execution 
again, for that he ſhall not take advantage 
of his own Wrong. 3 Rep. 52. Ridgways 
Care 55 tas 7 

So if a Man upon a Capias ad Satisfaciend' 
be taken in Execution, and after a reſcues 
himſelf from the Sheriff and Eſcapes, the 

2 Plaintiff 


7 


Bo 


116 The Law of Executions. 

New c Plaintiff may have anew Capias againſt him, 

aſter a Reſ· and take him again, the firſt Writ not be- 
T ing returned. Paſch.. 8 El. Sir Robert Mounſon 
and Clayton, adjudged per Cur? upon a Seir 

fac after the Year, becauſe he ſhall not 

"take Advantage of his own wrong. So 

Paſch. 1 Fac. B. Radford and Hopkins. So 

in the ſaid Caſe, if the Sheriff had returned 

the Writ and the Reſcous, the Plaintiff 

might have a new Capias againſt him for 

che cauſe aforeſaid. +48 

If 4. be in Execution at the Suit of B. 

and Eſcape with the aſſent of the Sheriff, 

and after the Sheriff retakes him and keeps 

him in Prifon, he ſhall be in Execution to 

B. becauſe although B. may bring an Aai- 

Action a- on againſt the Sheriff for this voluntary 
_ Eſcape, yet this is at his Election, for the 
132 u Party in Execution by his own Tort ſhall 
Execution not put B. to his Action againſt the Sheriff 
on volun- againſt his Will, and it may be that the ( 
tary Eſcape Sheriff is not able to give him Recom- a 
pence. Mich. 10 Car. 1. B. Trevillian and n 
By the Lord Roberts. 8 . 
one in kx· A Man in Execution in the County of 
ecution in Deęvon, and Eſcapes into the County of So- h. 
8 merſet where he is taken in Execution, and . 
3 after the Sheriff of Devon upon freſh Suit 
where he is finds him in Priſon in Somerſet. O. Whe- 
raken in ther he may charge the Sheriff with the 
Execution. firſt Execution, and put the Party in Exe- 


el 


| 
| 
I 


cutior, in as much as he cannot retake 
wm ! bo 
| II tin 


Lad 5 Y& rr 7 . 
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— 
— 


Elegit, although he may i 


Che Lam ok Executions. 117 
If a Man be Condemned for a Fine to one taken 


the King and Damage to the e in an H pro 


Action where a Capiæ lies in the Original, W 


and he is taken by Capias pro Fine at the Suit tiff may 
of the King, and after ſuffered to Eſcape, have Exe- 


yet the Party at whoſe Suit the Recovery ention by 


was, may have Execution by Heri fac? or Heri ſac or 
; 4 he vil make wn ae; 
this an Eſcape to him, and fo ſue the She- | 


riff, for he was in Execution to him at his 


Election. 18 H. 6. 1 


If A. be taken in en upon a Cap 22 or 


ad Satufaciend' at the Suit of B. and Eſcape HI after 


trom the Sheriff, and no return is made of C: I in 
the Writ, nor is it filed, nor any Record 
made of the Award of the Capiar, B. may 


have a Sdrs [46 EAU A. upon the Judg- 


ment, and ſo after have Elegit or any other 

Writ. Sir Robert Mounſon and Clayton's 

Caſe. So if in ſuch Caſe all is pleaded 
and confeſſed upon Demurrer ; but ic is 

not pleaded that the Capiar was filed or re- 

turned, B. may have a new Scire facia a- 

gainſt A. to have Execution, and fo after 

have Elegit or any other Writ. Id. ibid. 


Aſur Death. 


A Recogniſance is acknowledged to two, S fs on 
upon this a Scire fac Iſſues out, and judg: s Recogni- 
ment thereuyon : An Elegit goes out in faxceto 2, 


both their Names, and fo by ſeveral Con- 2 


- | and 
tinuances till one of the Conuſees dies; in both 


the Qu. was in Law, Toothill and Rawlin's Names. 
N 5 13 „ 


p O — 1 oa 
n 3 
* * * S, 
* — 


118 The Law of Executions 
Caſe, Whether an alias Elegit ought to be 
taken out for-the ſurviving Conuſee alone, 

or a new Scire facias? Per Cur?, Execution 

by the ſurviving Conuſee, notwithſtanding = 
the Death of the other is good enough, 
and an alia Elegit may be taken out with- 

JET V 

TwoPlain= For where there are two Plaintiff's and 
d and one dies after Judgment and before Exe- 
1 cution, the other may take out Execution 
before Ex. Without a new Scire facias: The Opinions 
ecutin, have been different; both are alive at the 
ſurvivor time of the Execution ſued out, there are 
may rden, con tinuances, it is ſuggeſted and entred 
tion with- upon the Roll, that one of the Parties is 
out a new dead: I think this is a ſtronger Caſe, it is 
Scire fac. but the continuance of the ; hs Proceſs ; 
if he die after the Writ taken out and be- 
fore Execution, the Execution is good upon 
Judicial the fame Wrie i and the grou nd of all this | 
Writs abate !5 Read and Redman's Cafe. 42 Ed. 5 fo. 8. 
not by the Regularly Judicial. Writs ſhall not abate by 
pop ew the Death of one of the Plaintiffs. Carter's 
/ ĩ ¼œ 
. e As 0 7. 171. on Stat. J. 2. c 45. It 
Diverſuy is true, one that is not Party to the Record, 
between Recogniſance, & c. tho they be privy ſhall 
en have no Writ of Execution tho? it be within 
the Year without a Scire fa\, aliter in Caſe of 


cogniſance, | 
= 2 Stat a Statute Staple or Merchant, Oc. for there 


4 * FX 


dle chan the Proceſs is given by other Acts of Parlia- | 
or Staple. pnent. It is ſo to be underſtood where there 


A aw Fr 
981 


- 
* ® 


** 


eee « chahgs 07.4 Parry to the Record; bur 
the, Kan not in caſe there is ho.change, but the one 
cord. dies, and the whole Intereſt ſurvives to the 
ard Rr fk 


„e, ß, 0 


Party ſue a Writ of Error, and finds Bail went be al- 


L . 11 $ £4 be 19550 ' x = 3 
with Recogniſance to ſue with effect, if gd in 


Error no 


the Judgment be affirmed, the Plaintiff ſhall more Exe- 
have no more Execution, for that he had cution, bur 
Execution before, but he ought to ſue Exe upon the 


cution upon the Recogniſance. 21 Ed. 4c og 


171711... = OE OR 
So if a Man in Execution ſue a Scire face 


upon a Deed, and the Party lets him out 


by Recogniſance ; if it be found not his 
Deed, he who recovers may not have Ex- 
ecution again, but upon the Recogniſance. _ 
If a Man in Execution be bailed by the 
Court, yet he may be after taken in Exe- 
cution again. Per Coke.  _-. Yo 


If a Man in Execution upon a Statute one in Ex. 
Staple or Merchant ſue an Aud Duer?, and ecurion up- 
upon this finds Mainpriſe, and after doth ona Star 


not proſecute it, or it is adjudged againſt — _— 


him, it ſeems per Stat. 1 1 H. 6. c. 5. that he gg not 
may be taken in Execution again. ypyroſecute ĩt 
If a Man recover Debt againſt B. who | 


is aſter taken upon a Capias Utlegatum with- In Execa- * 


in the Year, and put in Priſon, although tion at E. 


arty may Elect he ſhall not be in Execu- 
ion by this to him, and ſo have a new Ex-. 
ecution by Capiar, although that the She- 
riff ſuffers him to Eſcape upon the Capi 
Uclagaturs, for he was never in Execution 


Þy this at his Election. Mich: 43 & 44 El. 
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If a Man in Execution at the Suit of the if Judg- - 


he be in Execution primd facie, yet the eon. 


> 
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120 The Law of Executions, 
Where one If a Sheriff levy Goods by force of a Fiers 
ſhall have fi 


Farkas ETor return his Writ, the Plaintiff may have 


a new Fieri fac, for that a Record ſhall 
not be avoided by a naked matter of Fact. 
Paſch, 1 Fac. 1. B. Per Cur. ©} 
If A. recover againſt B. an Execution de 
bonus Teſt atorzs, fi non de bons propriz, and the 
Sheriff le. Sheriff upon a Fieri foe levies the Money, 
de and after upon another Fieri fac to him di- 
f "od op} Lected he returns a Pevaſtavit, and upon 
on another this a Scire fac is granted againſt B. to ſhew 
F fac re- cauſe, & c. B. may diſcharge himſelf of this 
rum a De Devaſtavit by Plea, that the Sheriff levied 
vH vit. the Moneys upon the firſt Fieri fac'. Per 
Car. Trin. 11 Car. I. | B. R. Midaleton and 
Powell. „ „ 
It was a Queſtion in Cowley and Legat 
Cale, whether Legat the Defendant (in 
Aud' Quer) might have a new Execution 
by Ca ſa? after that he had Execution a- 
gainſt one of the Obligors by Elegit, for it 
was agreed that a Capias does not lie after 
on Execution ſyed by Elegir againſt the ſame 
2 = Perſon ; but after a Capias an Elegit is grant- 
eat have able, and the reaſon of the difference i 
can't have able, and the reaſon of the ditference is, 
Execution becauſe upon the Prayer to have Elegit it is 
atterElegit, entred in the Roll, Elegit ſibi Euecutionem 
mort per Medietatem terre, lo as he is eſtopped by 
ater ©? the Record to have another Execution; 
but upon a Capias nothing at all is entre 
upon the ee And Coke Chief Juſtice 
. faid, It is the common Praiſe of a good 
Attorney to defer the Entry in the Roll of 
Execution upon an Elegir, until the * 
| 4 5 ES 


c, and does not deliver them to the Party | 


| hath returned it ſerved: And in ſuch caſe 


The Law of Executions. 121 


it was agreed, That if the Sheriff return 


upon the Elegit that the Party hath not 


Lands. & c. then the Party may take forth 
a Capias, and by the common Law a Man 
ſhall have but one Execution with Satis- 


faction, and therefore at the Common Law 


if after Execution the Land had been evi- 


ed, the Party had no remedy; and if 
part of the Land be evicted, the Party ſhall Evidion of 
not have remedy upon the Statute 32 H. 8. Part of the 


c. 5. Godb.257. Cowley and Legat. Rol. Rep. 8. Ad. 
Nie, p 
Where a Man dies in Execution his Ex-p Ia caſe of 


ecutors are no further chargeable. Williams — in 
and Catler's Caſe, Hob. 61. which was long 


after Blomfield's Cale, 


If Execution be ſued upon a Stat. Staple, 
and upon this the Lands and Goods are 


extended and delivered to the Conuſee; yet 


the Conuſee may have a Capias to take his 
Body alſo. Vide 2 Rol. Abr. 476. OOTY 


What Execution after @ Fieri Facias. 


Aſter a eri Facias returned N3hil, he wegir. 
may have an Elegit. 55 | 


So afcer a Fieri Facias he may have a Ca. Capiss. 


Fi. 15 H. 7. 15. 21 H. J. 19. b. 


If a Man recover Debt againſt B. and Aſter part 


leyy part of the Debt by a Fieri Facias levied by 
which is returned; yet he may take the 7 _ 
Body of B. in Execution by a Capias for 3% - 


the reſidue of the Debt. A. 4 Fac. 1. B. R. S4' for the 


Carr and Copping's Caſe. 18 


—_— —— 


122 The Law of Executlons. 
One in xx- If a Man recover Debt againſt B. and af. 
ecutioa by terwards B. is taken in Execution by force 
3 coca of a Cap ad Satisfaciend'. The Plaintiff had | 
1 determined his Election, ſo that afterwards 


Feri Fae 
cias after, he may not have Elegit or Fieri Facias. M. 
43 and 44 El. B. R. per Cur. 5 

If two are bound jointly and ſeverally, 
and Judgment given againſt them upon 
feveral Præcipes, the Plaintiff ſhall not have 

2 Fieri Fac againſt the one, and a Ca? Sz? 
againſt the other; but he ought to have 
one manner of Execution againſt both. M. 
11 Fc. B. vide n ¼ : 
Eli af. Elegit lies after Feri Fucias when but part 
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ter Heri is levied; by the Fieri Facias, and ought to 
Fas WEE be reciced by the Elegit: 1 Sid. Berry and 
Pi; Il beelers Caſe. - od Os OWE 
In Bradbors and Vaviſors Cale, Elegit 
was not filed, yet he took out a Capias for 
che. reſt of the Damages; which per Cur” 
he cannot do.unlefs a Nibil be returned. 
And the Court will not force him to File 
it, but leave the Party grieved to his Au. 
dita Querela, but they will not grant a Su- 
erſedeas as upon a Scire Facias alter the 
ear... 3 


Che Law of Executions. 
e e vi 


= Of Scire Facias. The Nature and Reaſon of it. 
Two ſorts of Scire Facias reſpecting this 
Subject. Scire Facias is for two Uſes. Where- 
uon @ Scire Facias is grounded in @ Per- 
fonal Action. Of change of Parties to the 
Record. Where and in what Caſes Execution 
may be ſued without a Scire Facias (Stat. 
W. 2. c. 4. explained) tho many Years af- 
ter a Fudgment. Scire Facias where to be 
brought. In what County. In what Court. 
Proceſs in Scire Facias in B. C. and in B. R. 
Pleadings to Scire Facias. A Preſident of 
Scire Fac' on Recognixance. With Excepti- 
ons taken to the Seite Fac' : in Lutwich. In 
what Caſes there ought tobe a Scire Facias, 
and where Execution may be by Fiori Facias, 
Capias or Elegit without @ Scire Facias. 


Cire Facias is a Judicial Writ going out 
of a Record, and lies where one hath 
recovered Land, Debt or Damages, and 
the Plaintiff hath not ſued out Execution 
within a Year after Judgment ; in this caſe 
he muſt firſt warn the Defendant to ſhew 
Cauſe why Execution ſhall not be made, 
and if he cannot be found, or make de- 
fault, or ſhew not Cauſe againſt it, a ſe- 
cond Judgment ſhall be, that Execution 
ſhall be done upon the ficſt Judgment: 
And in this caſe the Defendant may plead 
any Matter ariſing after the firſt Judgment, 
as Outlawry, Releaſe, & c. to de _ 
58 ee eee 


124 The Law of Executions, 
ſecond Judgment and Execution; and yet 
if he ſue out Execution within the Year, 
he may continue it aſter the Year without 


a Scire Fac, Cro. El. 12. More 671. Cro. Car. | 


23. Cro. Fac. 364. 


There are two ſorts of Scire Facias reſpe- 
Ring this Subject. © EY 

1. Scire Facias to revive a Judgment. 

2. Scire Facias to have Execution. 


Scire Facias is for two Uſes. 
1. To give notice to the 
they be not ſurpriſed, 


2. To ſhew Cauſe why he ſhould not 


have Execution. 


Note, A Scire Facias in aperſonal Action 
ariſeth upon two things. i 
1. Laches of time. FS 
2. Change of the Parties to the Re- 
cord. 8 


That of Laches of time was not pro- 
perly at Common Law except in ſome 


Caſes, but in perſonal Actions if they came 
not within the Year they could not have 
it, but they muſt have begun again and 


been driven to a new Original; but the 


Stat. W. 2. Stat. W. 2. c. 45. gives a Scire Facias after 


©. 45- the Year. 2 Inſt. 470. 5 Rep. 88. vide infra 
where Execution may be ſued without a 


Ewe Faciar as to time. 


i | As 


Court that 


ute aan. at. ot on 
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As to Change of Parties to the Record, ob- 
N | ſerve this. 1 


Regularly upon the Stat. V. 2. c. 45. A Seire Fac 
Scire Facias cannot be granted but upon a nor grane- 
Record; but in many Caſes a Scire Facias able but 
is granted partly npon a Record, and part- _ Ree 
ly upon ſuch a geo. without which“ 
no proceeding could be upon the Record. 

BY To oO RD 15 
Yet in ſome Caſes there may be a change Where 
upon the Record, and yet there ſhall be there may 
no Scire Facias. 29 H. 6. 34. 4 H. 7.7 Cro. >< change 
El. 145. Hill and Tempeſt, Dyer 04 180. Non 
Carters Rep. 192. Judgment again 


» . . 7 wo, and Jet no 
Execution is taken out, and 7 one dies, Scire fac. 
the other may have a new Ele 


Elegit without 
a Scire Facias. 


It is a Rule in Law, alteration of Par- Alteration 
ties alters the Proceſs, but the alteration A che 
of the Court makes no alteration of Pro- On 
ceſs. If a Judgment be affirmed in the ent 
Court of Common Pleas , and within the of Procefs. 
Year the Judgment is affirmed in a Wrie 
of Error in the King's Bench, the alteration 
of the Court makes no alteration of the 
Proceſs, but he may have his Writ of Ex- 
ecution within the Year and not be driven 
to his Scire Facias, tho it has been held o- 
therwiſe, and now the Common experi- 
ence and later Reſolutions are to the con- 
trary. 5 Rep. Garnen?s Ciſe, 2 Inf. 471. 


One 


* e 
* 8 - 


126 The Law ok Executions. 
One not One that is not party to the Record, 
* Sang Recognizance Fine or Judgment, as the 
nay — Heir, Executor, Adminiſtrator, though IM 
Executor they be privy, and tho' it be within the 
mult have Year ſhall have no Writ of Execution, 
a Scire but are to have a Scire Facias to enable 
Faciar. them to the Suit, for the alteration of the 
Parties altereth the Proceſs ; aliter in caſe 
of a Stat. Merchant or Staple, &c. becauſe 
the Proceſs is given by other Acts of Par- 
liter in liament. Id. ibid. A Surviving Conuſee 
eaſe of a may have Execution without Scire Facias, 
Statute. becauſe he is Party to the Record and privy 
a alſo. Cart. 181. . 5 


renn SNR Jo io. a 


Where Execution may be ſued without a 
Scire Facias, though many Years after a 
Judgment. 1 . 


If a judgment be given in a Writ of 
Annuity, Annuity, the Plaintiff ſhall have Execution 
within the Year after every Day of Pay- 
ment by Fieri Facias or Elepit, tho? it be 
many Years after the Judgment. So if a 
Man be bound in a Recognizance in 100/. 
to pay it Yearly five ſeveral Days 20 J. 
now immediatly after the firſt Day of 
Payment, he may have an Elegit or Fieri 
Recogni= facias, for the 20 l. and fo after the ſecond 
zance to Day paſt; yet in both theſe caſes there is 
Ar above a Year after the Judgment given or 
* aſp. EY acknowledged, and there- 
fore the words, Recens Cognitio, &c. in the 
8 — Statute 


3 © 4 „ a £4 3 o — ——— 1 e — P — — > ” — 8 
— 2.0 4 by _ « 4 — - — + a 8 ” « - 2 a 
\ 1 * * * — — . — 415-50 
i r w_ — <6 20; — 2 4 * — my 5 — " 
\ - = * AW _ 1 — — — — — 4 5 — - ” N — R = - = 1 — — 0 2 e * -2 _ — 
= K - LIM ih : — — . — — — — 3 - . 
" — — — Pg = — - > 1 
— a * * * * . — wo + - — 4 
— . . _—_ a” > — * A of 7 
— —— —— — — — a 4 = , vs — wut Wh — err ——— 4 
PT EE — — ES. iy gs we <a —_— 2 ” * —— gg 2 — a 
e ⏑—· . ²˙⸗! nas a — 0 k 
— 9 . * 2 " * . . my 4 a "2 mY — 
* * K * co A , - 6” A "mJ 9 {4d L N el G 1 2 5 * x Y - N * od * * N 
P : of . 7 - > * F * = 8 * * 7 SY N £5 , % - 4 
. 7 * s - - 8 - n 
* oe” 
% 
= 
£ 
*4 


f.. , ̃ PXE. ]%¾ Ä ea cr; oe S@acocoiae cc... 


— — — 
—ͤ—ñ—mͤ — — <> — 
+ — — ; FF a | 4 le 
— ERS . — ——— — 
K 3 · ů——· 4 
8 1 og — 
1 40 


3 = a 
\ CO 5 My mn 5 
oy — - 3 
— — * ol 5 — — 

0 ——-— —ä—— —— — 8 — * 

4 = a_ — — 

— — — 
„ - — — 


—— — » « — 
* 


ö 


| 
i! 
! 
. 
; 
| 
' 
| 
' 


- 
——— — Ine rr 
—— te 


CO ma * 
W 
—4 1 


Pad 
__ 


2 
re 


vw 0 UDP CY CD _ CD We to — OD 


—_— 


. "0 


ter Judgment, he may have a N ad 
0 


The Lam of Executions, 


Statute of M. 2. c. 47. that gives Scire facias, Stat. M. 2. 
ſhall not have relation to the Tefe or the © +. 


Recognizance, but to the Day of Pavment. 
2 Inſt. 47 1. And tho' the Plaiatiff cannot 
have Execution within the Year accord- 
ing to the Letter of this Statute, yet if he 


come within a Year of the Payment it 


ſufficeen. 


If the Plaintiff takes his proceſs of. Exe- 2 
cution within the Yeary tho it be not fer- Een 


ved within the Vear, yet if he continue 8 
the ſame, he may have Proceſs of Execu- 
tion at any time after the Year, And fois 


2 Leon. 77, 78. If one hath Judgment in 


Debt, and upon it Sues a Capias ad Satiſ- 
faciend within the Year and Day, tho' he 


do not proſecute the ſame by the ſpace of 


2 Or 3 or 10 Years, yet he may proceed 


thereupon, and ſhall not be put to a Scire 
| facias, for a Writ of Execution once ſued 
forth ſhall be a continual Claim, and the 


Party ſhall never be put to a Scire facias. 
Quær. For Manword was of a contrary 
Opinion, if it be diſcontinued by a Year 
and a Day, that then he. ſhail be pur to 
his Scire faciasr, Sir Wiliam Waller's Caſe. 
But in Rol. Rep. 104. One hath Judgment 
and he continues Proceſs, twenty Years af= 


Satisfaciend* without a Scire facias, ſo it a 
Writ of Error be brought and judgment 


is affirmed; ſo it is if a Writ of Error be 


diſcontinued. 
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128 The Law of Executions. 

Tf within the Year a Levari or Fieri 
facias be ſued forth, and be returned not 
ſerved, or Vicecomes non miſit breve, and fo 
the Year paſſeth in default of the Sheriff 
yet the Plaintiff ſhall not be pur to a Scire 


3388 J In caſe of a Stat. Merchant, Staple, c. 


Merchant, there needs no Scire faciæ, becauſe the 


Staple, no Proceſs is given by the other Acts of Par- 
Scire fac liament. 2 Inſt. 471. 5 


_ The Books agree, the Executor himſelf 


hath Exe. could not have Execution within the Year 


cution up- Without a Scire faciar, becauſe he was not 
the Party to the Record, and this is obſerva- 
Jadgment ble, he doth not then take out Execution 
” ee when renewed by Scire facias upon the 
and not firſt Judgment, but he hath a judgment 
upon the upon the Scire facias upon which he goes 
firſt Judg- 2 Inſt. 470. e 


Scire facias where to be brought. 


In what C ounty. 
In what Court. 


In what County. © 


lte is a Rule laid down in our Books, 4 
Scire facias ought to purſue the firſt Action, 
and to be brought in the ſame County 
where the firſt Action was laid. Judgment 
was had on Bond againſt Adminiſtrator, 
the Action of Debt was brought thereupon 
in Cumberland, the Judgment was by con- 

5 _ feſſion; 


r ACER EEC. as . . oi: Eon Fo, 


The Law of Executions. 
feſſion; the Plaintiff afterwards brought a 
Scire fac in Meſtmorland, and had Judgment 
upon two Nichils. Whereas the Scire fac” 


ought to have been brought in Cumberland, 


where the Original was brought, and that 
Judgment on the Scire fac was reverſed in 
the Exchequer Chamber, cauſa qud ſupra. 
Hob. 6..Cro. Fac. 331. Muſgrave and Whar- 


ton. Though thoſe Caſes differ ſomewhat x 


in the Reports, but agree in the main. 
In Sympſon and Faclſons Caſe, The De- 
fendant had Judgment in Inferior Court, 
and before Execution the Plaintiff brought 
Error, and after, becauſe they did not AE 


| ſign Errors, he brought a Scire facias quare 


Executionem non, and had Execution. 


Aſterwards his Judgment was reverſed 


for the reaſon, jt ſupra Palm. 324 , 
But the Caſe of Hall and Wingfeild ſeems 
to be excepted out of this Rule: And it 
was there agreed, That if a Man recover 


Damage or Debt upon Treſpaſs or Obliga- where 


tion laid in any other County; if the Debe to be 
Plaintiff will . an Action of Debt for laid in the 


the Sum recovere 
County of Middleſex, and not in the Coun- 
ty where the firſt Action aroſe, for he muſt 
count upon the Record by which it ap- 


pears to the Court the Cauſe of Action ari- 


ſeth in 2iddleſex, where the Judgment was 
given: But upon a Judgment given in the 


Common Pleas at Heriford, and the Record 


brought into the Common Pleas after : 
yet che Scire facias went to the Sheriff 
of Hertford, and nct to the Sheriff of Mid- 


he muſt lay it in the Middleſex. 


130 The Law of Executioits. 
dleſex, becauſe in the Record it ſelf it ap- 

| peared, that the Judgment was given at 
Hertford. Hob. 196. 


; In what Court. 


In perſuance of the former, It is laid 
down as a Rule; one may not have a Scire 
Facigs in any Court but where the Judg- 
ment is given; therefore ina Judgment in 
Debt at the Grand Seſſions in Wales, a- 
gainſt a Defendant inhabiting in one of 
thoſe Counties, and the Defendant dies 
Inteſtate, and one who Inhabits in Lon dos 
Adminiſters. The Queſtion was, Whe-. 
ther any Execution may be into Wales, 
becauſe he neither Inhabits, nor hath any 
thing there, and if not, whether that Re- 
cord may be removed into Chancery by 
Certiorari, and ſent by Mittimm into the 
Judgments King's Bench or Common Pleas, to the intent 
to be exe- to take forth a Scire Facias upon it to have 
2 in Lands out of Vales, or Goods in the 
coliar Ju. Hands of the Adminiſtrator liable to it 
risdictions. there. Per tot Curiam in Car” Ward. Not, for 
the reaſon aforeſaid, and if ſuch Courſe 
ſhould be uſed, all Judgments in the Courts 
of London, and Inferior Corporations would 
be removed and executed here , which 
would be a great inconvenience to make 
Lands, or Perſons liable to ſuch Judgments, 
in other manner than they were at the 
time of the Judgments, wherefore there 
is no other remedy but to execute ſuch MF _ 
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another County. Per Cur', The Debt was bros 


The Law of Exetutiöns 132 


| Judgments in their peculiar Juriſdiction. 


G 5 
Debt was brought in London againſt one Scire fa“ 
as Executor, and upon Piene Admini ſtrawit out of ano- 


: | | — id ther Court 
it was found pro Quer, who aſſigned the 3 


ſame to the Queen, whereupon a Scire Fa- the Record 
rias iſſued out of the Exchequer, againſt of the 


the Defendant into the County of Dorſet ; judgment 
the Sheriff returned Nella bona, &c. which remained. 


| Ftire Fatias was upon a Conſtat of Goods in Aud into 


nother 
well affigned to the Queen, and alſo that 8 


the Scire Facia might iſſue out of another the Wrir 
Court than where the Record of the Judg- is brought. 
ment remained; and that upon a Conſtat of 


Goods in another County, than where the 
Writ is brought, or where the Party is 


dwelling, he may as well have a Stire Fac 


in another County. 2. Leon. 67. Nooy's 
Caſe. „ IE 
If a Man recover Debt or Damages, and 


the Judgment is affirmed in a Writ of Er- 


ror in another Court within the Year; yet 


he ſhall not have Execution there without 


a Scire Raciu, becauſe the Court is chang⸗ 


eck 15 H. 7. 10. bi : 


PROCESS 


In B. C. it is the uſual courſe to have The come 


dne Stire Facias to have Execution, which of the 


being returned Nihil, the Party is to have > pag 
Execution. But in B. R. the uſual courſe 14 


| is to have two Stire Fæciai; and if Execution 8. * "2 


= 2 be 


132 The Law of Executions. 

be taken on one Scire Facias, its Error and 
may be reverſed. Cro. Car. 528. And ſo is 
Marſh p. 3. upon a Judgment given in B. R. 
there ought to be two Scire Facias, one a- 
gainſt the Principal, the other againſt the 
Bail; but one only is ſufficient in B. C. 
and two Nzhils returned do amount to a 

Scire Facias. „„ 3p 
In Scire facias quare Executionew non, 
(which is a ſpur to cauſe the Plaintiff to 
aſſign Errors) when it is returned Scire 
Feci, and nothing done thereupon Exe- 
cution ſhall be awarded tho there were a 
1 Year and Day after the return, and at this 
time no Judgment is, that there ſhall be 
any Execution, nor that any continuance 
In deſault Was entred ; yet it is not material, for 
of aſſign · there ſhall never need any other Scire Fac 
ing Errors. to be awarded, but Execution ſhall be ta- 


Plaintiff, that he would not aſſign Errors. 


It was alleged in a Scire Fac quare, & c. that 
the Defendant in the firſt Action died be- 
fore the day of the Judgment, and that there 
was a Writ of Error pendant, and that aſſign- 

ed for Error; and the Plaintiff would not 
proceed by Scire Fac ad Aud Errores, and 

the Proceedings were ſtaied till the Trial 
of the Error. 1 Keb. 479. Cole and Beſfton?s 
Note, A diverſity between a Scire Fac, 
to have Execution upon a Judgment in 
Debt, and upon a Judgment in a real A- 
ction; vid. inf. tit. Pleadings to Scire . 

| | ole, 
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ken where there is any default in the 


Cro. El. 892, Andrews and Cromwel's Caſe. 


The Law of Executions, 133 
' _ Note, Execution ſued after the Lear | 
without a Scire Facias, is not void but void- 

able by Error. In Patrick and Fobnſon's 

Caſe, 3 Lev. 403. But Execution ſued af- 

ter Error brought is void. 3 Lev. 312. 


fo leadings to Scire Facias. x 
2 What may be pleaded 2 


In a Scire Facias to have Execution of That the 
Damages, it is a good Plea to ſay, the Plaintiff 
Plaintiff hath aſſigned the Damages to the _ ax oi 
Queen, albeit She hath not levied them. 3 ee 
More 's Caſe, 671. | tte Queens 

| #od and Belton, and tho' the Sheriff had Tha the 
not returned his Writ : So its a good Plea Sheriff 
to ſay, that the Sheriff hath levied them by f, fle, 
Fieri Facias, tho he hath not returned the 2 
Writ, as Montney and Andrew's Caſe is: Scir 
Fac? on a Judgment in Debt, the Defendant 
pleads that upon a Fieri Fac directed to the 
Sheriff of the County of Leiceſter, for le- 
vying the Debt, he by forte thereof took 
divers Sheep cf the Defendants for the 
Debt, and yet detaineth them. Per Cur, 

It is a good Plea, altho' he doth not alledge 
that the Writ is returned, and altho' that 
the Writ is conditional, ite quod habeat de- 
narios, for the Plaintiff hath remedy againſt 
the Sheriff, and the Execution is lawful 
which the Defendant cannot reſiſt. Cre, 
Eliz. 237. os 


K 3 80 


134 The Law of Executions, 
Payment So is Veſey ard Harrs's Caſe : Payment is 
no Plea. no Plea in a Scire Facias to have Execution | 

or Reſtitution ; yer if levied by the She. 

riff upon a Fieri Facias, it is a good Plea, 

becauſe it is grounded upon the Scire Fa- 

cias awarded which he cannot withſtand, 
wherefore it is but reaſon it ſhould be al- 

lowed. Cro. Car. 328. 2 Keb. 75 1. Law and 
Merryweather's Cale. — 

Scire Facias on a Recognizance, Jointe- 

nancy ſhall abate the Writ. Adore, Cale 
payment In a Seire Facias to have Execution, Pay- 
no Plea in ment is no Plea in diſcharge thereof, no 
N more is it in à Scire Fucias to have Reſtitu- 
Execution, tion: The Caſe was, the Wife dum ſola 
or to have recovered in B. R. in Action on the Caſe, 
Reſtitution 26 J. 13 4. 4 4. and had Execution of it. 
Ind why. The Judgment was reverſed in the Excbe- 
quer Chamber, and Reſtitution awarded, 
and afterwards ſhe takes Husband ; the 
Plaintiff brought a Scire Facias to have Re- 
ſtitution: The Defendant pleaded, That af- 
ter the reverſal had, and before the pur- 
chaſe of this Writ he paid to the Plaintiff 
the ſaid Debt and Coſts. Per Cur', The 
pleading of Payment is ill, becaufe it is 
| 1 and affirmed againſt a Record; 
and a Payment being againſt matter of 
Record, cannot be a diſcharge unleſs by 
matter of Record. Cro. Car. 328. Veſey verl, 
Harru and his Wife. 8 
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The Lab of Executions. 35 

In a Scire Facias upon a Recognizance Sire Fac' 
out of the Common Pleas, the Conuſee muſtena Re- 
name all the Terre-tenants at his Peril, <2g"izance 


2 but in other Courts the Writ is general a- 2 - _ 
- WW painſt all Terre-tenants. 2 Inf. 472. 8 
g Note, Scire Facias muſt be ſhewed in E- 
5 vidence tho recited in the Elegit. 2 Keb. 
449 or 499 92 SEED 
X RETURN. 
a Scire Faciæ on a ſingle Recognizance 


of Bail is returnable on a common return pere re. 
Day generally, and fo is the Courſe : Butyurnable at 
where there is a Condition it may be re- a common 
turnable at a Day certain, for the Seire Day. and 
Facias on the Recognizance of Bail is betet a 
| - » cDay cer- 
grounded upon a new Foundation; but if, . 

it were a Scire Fac to revive a Judgment, 

it may be at a Day certain, and this Scire 

Fac? at a Day certain was quaſh'd, and the 

Party left to a new Scire Faciar, or Debt 

on the Recognizance. 3 Reb. 397%. 
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Scire Facias verſus Bail. 
Trin. 4 Jac. 2. Rot. 177. 
A Lias p2out patet Ter Paſch Anno 


("\ Hiegni Domini Regis 4 Noe 673. 
continetur fic Pꝛetept fuit vicecomie cum 


J. P. de, Tc. & J. P. de, cc. in Cur 


Domini Regis hic lcilicet Termino St. 
Hilt Annis didi Domini Negis nunc 
ſecundo ck tertio cozam Henrico Beding- 
feild Mik & ſociis luis Juſtie ditti Do- 
mini Regis de Banco apud Weſtty Ke: 


cognover & uterque co2um Kecognovit le 


deber N. B. lummam 96 l. quam quidem 


ſummam 96 l. iidem J. & J. pꝛo le & 


Condition 


heredibug ſuis voluei & conceſſer & uter- 
gue eozum voiuit & conceſſit de terris & 
catallis ſuis fieri & ad opus c uſum e- 
juſdem P. levori ſub Condifow quod ſi 


of the Re- COntinger judicium in cad Cur hic pꝛo 
cogaizance pꝛedict᷑ N. veriug Hen Oliver nuper de, 


Cc. in quodam placito de bi ſuper demand 


48 J. verſus pꝛedict H. O. per pꝛeditt N. 
Pioſecut reddi tune idem Heid pzedice 
debitid 48 J. nec non omnia damna que ei⸗ 


dem PN. otcatone detent debi pꝛedict ver⸗ 


ig eundem B. in eadem Curia adjudi⸗ 
tat kozent latigfaceret vel cozpus ſuum 
it ; Erecutione judicij hujuſmodi P32i- 
ſone de le Fleet redderet. Ac licet pꝛeb 
N. B. Adminiſt honozum & catallomm 


gue fuer 9, M. vid tempoze moꝛtig 
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The Lawof Erxecutiong. 137 
ſue nuper dice . M. Tc. Termino St. ſudgment 
WM. Anno Kegni dial Domini Regis 777 x" 
mnc tertio cozam Edw' Herbert Wik & 7. 
| locis ſuis Jultie dici Domini Heg1s ww. 
de Banco hic per conſideratiom ejuldem 
Cur recuperaſſet verſus pzefar . O. 
tam pꝛedict dchum 48 1. quam 12 1. que 
eidem P. in cadem Cue dict Dom in 
Regis adjudicat fucr' pzo damnis luis 
gue habuit occatone detentionis debi il⸗ 
ling unde convice eſt pꝛout per Necozd 
K Pꝛocelſs inde in eadem Cur' diai Dom 
Regis hie reſiderd liquet manikeſte pꝛe⸗ 
dic? tamque H. O. coꝛpus ſuum in Ex- 
ecutione Judie pzed* pꝛed' Pꝛilone de le Breach of 
Fleet non reddidit nec p:efac? N. de debo the Con- 
kt damnis piedict jurta fozmam AKecog⸗ tion. 
nitionis pꝛedict latigfecit pꝛout ex inſi⸗ 
nuatione pzedice Mich acceperat Rex. Et 
guia, Fc. quod per pꝛobog, Ec. Scire Fa- 
tiag pꝛefat J. & J. quod ſint coꝛaam Ju⸗ 
ſtic dictt Dom Hiegis apud Weſtmoi? a Na. 
die Paſch in quing Septimanas oſlens fi 
quid, Tc. videlicet pꝛed' Johannes guar 
| p2edice 96 |. per ipſum in foꝛma predict 
Riecogm de terris ck catallis ſuis fier i & Nen debe 
levari . . . 4 predict J. oftenſue quae gy es. 
95 1. per ipſum in fo2zma p:edice Netogm 
de terris & catallis inis fiert c levari & 
pPzckat' Nich reddi non debeant juxta 
fozmam Hecog? pꝛedite fi, dc. Et moda 
hic ad Hunc diem vet pꝛedier N per A. 
B. Attro2n) ſuum & oß le 4 die verſus 
em J. & J. de pꝛedick placito & ip 
dlemnie exact non ver) # Vie . 
W 8 Jaſi 


< 
* 
| l 


138 The Law of Executions. 
Return de Bafil Firebzas 4 Johanid Parſons mo. 
N., cc. da many quod Nihil hbent nec eozũ alter | 

aliquid het, c&c. nec ſunt invene nec eo: | 

rum alter eſt invent, &c, Adeo ſicut pꝛi⸗ 

us pzecepe eſt Vic quod per p2obos, ct. 
Other Sei- Stire Faciat pꝛekat Johanni x Jolepho | 
d quod int hic in Craſfino St. Trifd ad | 
* offendend in fozma p2ev, Fc. Ad quem | 
Mcſme diem, c. (ut ſupꝛa) and the fame Return. | 
Retun · Et ſuper hoc pzedice N. pet? Execution 
verlus pzedicr J. & J. de pꝛedick 96. 
per ipſos in fozma pꝛedia' Hecogn jux⸗ 
| ta fozmam Hecogi) p2edica? (ibi adjudi- 
be De- Cari, Fc. The Detendant demands Oyer of 
ſendant the Writ & Scire Fatias. Et eis Tegi- 
demands fir in het verba, Termino Sancti Dilt 
einge Annis Hegni digi Domini Kegis nunc 
of the Sci. ſecundo & tertio Riot 1061. continetur 
re Facias, (ic Suſſex ſſ. Pꝛetept' fuit DIE quod ca- 
2nd of the peret Yew Oliver nuper de P. in Com 
Recogni® pꝛedick Yeoman ſi, tr. & [alvo, Ec. ita 
zünde. quod heret cozpus ejus hic ad hunc diem 
fcilicet in Ocab Sancti Pilk ad reſpond 
N. B. de placito Tranſge ac etiam in 
placito dcbi ſuper caſum demand 48 1: 
Et modo hic ad hunt idem veid J. P. 
de, Tc. q J. P. de, Ec. in pꝛopziis Per: 
ſonis ſuis cozam 9. B. F loctts luis 
Auſtié Domini Regie de Banco hic & 
The Re- NHetogm c uterque cozum fecogt fe dc: 
cognizance here pꝛefark N. lummam 96 1. quam 
” % Hquidem ſummam 961. ijdem J. F J. 2 
j ſe c Dercdibus ſuis voluer, ec. fiert ad 
opus ck niſum pzedica? N. levart ſub hac 
Conditione quod ſi Contingeret judiciw 
| 2" WW... 


The Law of Erecutiens. 139 
in eadem Cur hic pzedice placito debi pꝛo 
WW predice PN. verkus pꝛefarx Þ. reddi tunc 
idem Þ. pꝛedic' debitum 48 1. nec non 
omnia damna que eidem PN. verlus pꝛe⸗ 
fae H. ottaſione detentom̃ debi illius in e⸗ 
adem Curia hit in pꝛedido placito adju⸗ 
dicae foꝛe ſatigfateret vel coꝛpus ſuum 
in Executione Judiciz hujulmodi Pzi⸗ 
fone de le Fleet reddere, cc. quibus led 
F auditrs ijdem J. & J. die quod bꝛeve 
de Stire Factas fuit pzedicta mater iaq; Dem. 
in eiſdem content minus ſufficictd in lege 
exiſtunt ad p:edic” N. Executiom̃ ſuam 
p2edict' verſus ipſos J. & J. ſuper Ne⸗ 
tog ped hend manutenend gue ipſle 
ad þÞ bze de Scire Fac ilk ſuper ficcogid 
ill' fac neceſſe non het nec per legem 
terre tenetur relpondere. Et hoc para⸗ 
tus eſt verificare unde pꝛo dekecu ſuffi⸗ 
tied bzevis in hac parte ijde J. & F. 
per judicifd & quod pu N. ab Executione 
ſua Þdick verlus iplog J. & J. occaſione 
pꝛed' habend pꝛecludantur. — 
Et pꝛediet P. ex quo pꝛedict bꝛeve de joinder in 
Scire Facias materiaque in eidem con: Pcowrres: 
tem̃ ſufficiew in lege exiſtunt ad ipſum 
N. Erecutiouctn ſuam verſus pzcdice 
J. && J. luper Hiecogid pzedice habens 
manutenend quam quidem matertam ip⸗ 
ſe idem . paratug eff verificare, Et 
materiam ill” nondedicunt nec ad cam 
aliqual' reſpond fed verificationcm ily 
admitter omnins recuſant pee judicium 
g Exccutioncm verlus pzefae J. 2 J. 
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TCbe Lam ot Executions. 
de pzedice 96 l. per ipſos in fozma pꝛe⸗ 
dice Kecogid jurta fozmam Kecogi py 


ibt adjudicari, cc. 


Theſe Exceptions were taken to the Scire 
5 5 


1. It is not alledged that any Scire Fac 
had been againſt the Principal. Sed uon al. 
loc, for that ought to be ſhewed of the o- 
ther Party that no Capias iſſued; and for 
this ſee 2 Cre. 97. 3 Cro. 597. Moor 433. 


2. That there is a variance between the 
Recognizance and this Record; for the 
Suit in the Recognizance is to be intended 
a Suit in his own Right, and the Suit now 
mentioned is as Adminiſtrator. Sed non al. 
lac for the practice of the Court is to take 
Bail upon a Clauſum fregit, and to declare 
in Debt, as the Caſe requires. Judgment 
pro Quer. OE wk 5 A 


Note, The Scire Fac in this Caſe is for 
the Defendant ro ſhew Cauſe quare Execu- 


tionem de terris & catallis ſuis fieri & Levari, 


(omitting the words wow debet, 3 Reb. 190.) 


In Mantles's Cafe, in ſuch a Scire Facias a- 


gainſt the Bail, thoſe words weres omit- 


ted, and it was held ill and not amenda- 


ble ; but in this caſe no Notice was taken 
of ſuch omiſſion. 1 


Mofte, 
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The Law of Executions. 141 
Note alſo, That after the ſhewing the Re- 
cognizance it is not ſaid prout patet per Re- Prout pa- 
cord, and it need not as Boniton's Caſe, 3 

3 Keb. 377. : 


In what C aſes there ought to be 4 Scire Fac,, 
and where Execution may be by Fieri FaC', 
_ Capias or Elegit without à Scire Fac. 


All Executions are to be taken out Scire Fac 
within the Year after the Judgment, for after the 
after the Year no Execution is to be done Ve. 
until there be firſt a Scire Facias ſent our, 
whereupon if there be not ſatisfaction 
made, or good cauſe ſhewed, the Sheriff 
ſhall be commanded to do Execution. W. 
4; 45. 11111. 8 

If a Man recover Debt or Damages, Judgment 
and the judgment is affirmed in a Writ of in Debt is 
Error in another Court within the Year ; armed in 


. 6-3-8. writ of 
yet he ſhall not have Execution there with- p,,or with- 


out a Scire Facias, for that the Court is in the year, 
changed. 15 H.7. 16. b. wide infra in Gar- yet no Ex- 
non s Caſe, contra. RES. 

If a Man recover Debt or Damages in 3 
B. R. and after within the Year the De- © 
fendant brought a Writ of Error in the 
Exchequer-Chamber , where the firſt Judg- 
ment is affirmed after the Year expired; 
yet the Recoveror may have Execution 
by Capias or Fieri Facias, within the Year 
after the Affirmange without Scire Facias, 
for the affirmance is a new Judgment. 1 
Rol. Abr. 899. | EF 

2808 


So if after the Year after the Recovery, 
the Defendant brought a Writ of Error, 
and the Judgment is affirmed, althe' that 
before the Writ of Error brought, the Re- 

Aﬀfirmance OV eror was put to his Scire Facias ; yet 
ax a new this affirmance is a new judgment, and 
Judgment. the Recoveror may have within the Year 
afrer the Affirmance, a Fieri Facias or Ca- 
pias without a Scire Facias, vide ibid. 
jodgment So it is, if he be Non-ſuited in the Writ 
revived by of Error, for there altho' there is not any 
Writ of new Judgment given in affirmance of the 
Error. firſt Judgment, yet the Writ of Error re- 
vives it. Tbid. 85 „%%% Es 
So if the Writ of Error be diſcontinued, 
yet he who Recovers is not put to his Scir 
.Facias, for the bringing the Writ of Error 
had revived the firſt Judgment. Vide Sit 
Henry Bellowes and Hanfords Caſe. See this 
Cate whe. 5 85 e 
A void But a void Writ of Error, as if the Prin- 
Writ of cjpal and Bail join upon the Statute in 
Error, no the FExchequer-Chamber is no continuance 
| rage of the furl. Judgment, but the Vear and 
the Judg- Day being paſt the Plaintiff cannot have 
ment. Execution without a Scire Facias. Trin. 9 
Car. 1. Barnes and Hill's Caſe. i 
If a Man acknowledge a Recognizance 
to be paid at a certain Day beyond the 
Year of the Date of the Recognizance ; 
the Year being paſt from the Date of the 
Recognizance, altho? it be within the 
Year of the Day of Pgyment, yer he ſhall 
not have Execution without a Scire Facd 
21 EJ.3. 22. per Cur, 2 
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The Law of Executions. 143 
If a Man acknowledge a Recognizance 
to be paid at a Day within the Year, after 
the Date of the Recognizance, in this 
caſe he may have Execution by #ieri Fac” 
or Elegit within the Year, after the Day 
of Payment altho' that the Year be paſt 
from the Date of the Recognizance. wid. 


ibid. 


If a Man be bound in a Recognizance Recogni. 
to the King, upon Condition to be of the zance for 
Good-behaviour, &. he may not be in-. 
dicted for breach of the Good-behaviour, e 
whereby A. ſhall forfeit the Recognizance not ſorſeit 
without a Scire Fatias, for it may be he it withouc 
may plead ſomething to diſcharge himſelf. « Scire fac, 
1 Rol. Abr. oo. Perrew?; Caſe, Smith and 
Baynard's Cafe, and many Indictments 

have been quaſht for this Cauſe. 

If a Man recover Debt or Damages per pg, 
Judgment, and die before Execution, his call not 
Executor ſhall not have Execution by have Exe- 


| Fieri Fac or Capias, altho' it be within the cutioa 


Year, but he ought to have a Scire Facias, hour | 
8 | Scire Fac, 
| 2 Pf... 
One acknowledges a Recognizance to the er 
the Chamberlain of London for Orphanage 


Money, and then he afterward acknowy- 


ledgeth a Statute Staple to Sir Thomas River, 
Sir Thomas Sues Execution upon the ſaid 
Statute, and Liberate, upon which the She- Liberare, 


Tiff delivers the Recogniſors Houſes to Sir 


Thomas (it appears not that the Liberate was 


returned) and afterwards the Succeſſor of 


the ſaid Chamberlain ſues Execution in 


London, by a Precept in nature of an Ele. 


5 Zit, 2 
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144 The Law of Executfons; 


it, and the Serjeant delivers a Moiety of 


the ſaid Houſes to the Chamberlain. H | 
was reſolved, That the Execution upon | 


the Elegit was good: It was objected, Sir 
Tho. R. was in by matter of Record, where: 
tuns a Of notice ought to have been taken, and 
former Ex- tO have a Scire Fac' againſt him, But per 
tent, and Cur?, If the Sheriff had returned the for: 
no Execu- mer Extent, and the matter had appeared 
8 to the Court, the Plaintiff ought to have 
Statue had a Srire Facias, but now the Execution 
without a is gO6d. 4 Rep. 65. Fullwood?s Caſe. 
Scire fac. Aſter a judgment, if the Plaintiff within 
the Lear Sue a Scire Fac', he may not have 
a Capias after within the Year, until he had 
a new Judgment in the Scire Facias: I ſup- 
poſe this is in the caſe of an Executor. 1 
Rol. Abr. goo. Robert and Piſing*s Caſe. 
1 If Judgment be given in B. R. and re- 
af, moved by Writ of Error, and Judgment 
ed within affirmed within the Year, they awarded a 
the Year. Capias or Fieri Fac, the Plaintiff is not put 
to his Scire Facias, altho' it be in another 
Court, 5 Rep. 88, Garnon's Caſe. Vit 
ſupra. 1 5 | 
Upon a Writ of Error in B. R. of a 
Judgment in B. R. if continued above a 
Lear; yet Judgment being at length given, 
Execution may be taken out without a 


Error in 


B. R. 


new Scire Facias. 1 Keb. 253. 3 Cro. 364. 


Gods. 372. 


_ Writ 
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= Writ of Error brought of a Judgment in Wit of 


Ejectment, determines by the Death of the _ of a 
Defendant, a new Hab' fac? poſſeſſ. is taken - Pie 
out without ſuing a Scire _ "Per Civ; mae; the. 
ſpended by the © 
Writ of Error, and that being abated an 
Hab fac poſſeſſ. may be taken out before, 
or after the Year without any Scire facias, 
whoever be in Poſſeſſion by what Title ſc- 
ever 3 but on Judgment for Damages, Alia in 
Coſts or Debt, there muſt he a Scire Faci- Judgment 


| as, for here is a certain Perſon charged, for Debt. 


but not ſo in the other Caſe, and ſo on a &. and 
F < reaſon of 


Recognizance. Gs | "OS 

And the Court agreed too, an Execution 8 
on a Recovery in a Præcipe quod reddat, 
or real Actions may be ſued after the Execution 
Year without a Scire Facias, becaule in ee 3 
ſuch Actions the Party cannot begin a- way wen 7 
gain, as in perſonal Actions he may by after the 
Debt, &c. on the Judgment; 2 Keb. 307. Year. 
Vicars & Obrie.3 51. 
The Plaintiff had judgment, Octab. Judgment 
Mich. 10 Fac. and no Proceſs of Executi- and oo Ex- 
on was ſued out in the Year following ; tion 
but afterwards, 29 No. 11 Fac. the De- va wis 
fendant brought a Writ of Error returna of Error 
ble in the Exchequer Chamber. He was Non-in Cam' 
{ured for not aſſigning of Errors: And the Scace, 
Record remanded in B. R. And this Term &. 
the Defendant in the firſt Action being 
impriſoned for other Cauſes, it was mo- 
ved, That he ſhould be in Execution for 
this Cauſe : And altho' the Year and Day 
were paſt after the Judgment, ſo as the 

E Plaintiff 


Plaintiff was put to his Scire Facias to have 


Execution ;.yet foraſmuch as the Defen- 


dant brought his Writ of Error, he him- 


ſelf had thereby renewed the Record. 
And Rule was entred, he ſhould be in 
Execution without a Scire facias. Co. Fac, 
364. Sir Henry Bellafis and Haudford's Caſe. 


CA. 


The Law of Executions, 
* 


Of 1 axain ft Lands for a it . 
in two Caſes, only at Common Law. Elefit, 


what it is. Levari facias, what. How the 


Sheriff is to execute the Elegit. The nature 
of an Extent. How to be done in reſpect 4 
: 


the Lands in the bands of Purchaſers, and 


3 reſpect of the manner of the S beriffs executing 


f it. What Things are extendible, or not; 


and in the Hands of whom, or not. Where 


Annuity ii extend:ble. Ancient Demefne. 
Lands of Foint-tenants of Rent. 2 
Elegit, how to be executed. Seifin, Bous to 


be gained 0n Elegit. Elegit, in what Caſe 


amendable. Who may execute the Elegit. 
Part of the Debt . by Elegit. Extent 
| return. 


Execution of Lands for a perſonal 
Buty but in two Caſes. 
1. In caſe of the King's Prefogariss; 


2. Againſt che Heir on the Lien of his 


Anceſtor. 3 Rep. Herbert's Caſe, and ſo it's 
ſaid, 2 = 85. Ognell and Paſton's Caſte. 
At Common Law no Land was ſubj« cted 
to Execution, i. no Land of the Debtor 
himſelf ; but yet the Lands of the Debtor 


which ire deſcended to his Heir, ſhould 
be chargeable in Execution to the Ob'igee 
the Debtor, in which he and his Heirs 


were bound. Per Coke, This ſeemed ſtrange; 
and he conceived in that point Cuſtom 
| „„ and 


H E Common Law 1 not allow 


be. 


143 The Law of Executions. 
and Uſage had encroached upon the Com- 
mon Law, and yet he himſelf hath given 
a very good reaſon why it ſhould be ſo (in 
Herbert's Caſe ) for otherwiſe the Debt 
would have been loſt. © 
By the Statute V. 2. c. 18. Elegit is given 
of the Moiety of the Land, and this is the 
firſt Act that ſubjected the Lands to Exe- 
cution on a Judgment or Recognizance, 
which is in Nature of a Judgment. 
By the Statute 13 Ed. 1. de Mercatoribas, 
27 Ed. 3. c. 9. and 23 H. 8. c. 6. that in 
Caſe of a Statute Merchant or Staple, all 
the Land which the Conuſor had at the 
Day of the Conuſance, into whoſe Hands 
they ſhall ever come after, either by Feoft- 
ment or in any other manner ſhall be liable. 
Vide Elegit. Extent. e 


ELEGIT. 
Execution as to Land and Goods. I 


One upon Judgment in Debt had Elegir, 

After Ex- and had Land in Extent delivered and re- 
tent of turned, and a Nihil as to Goods and Chat- 
Ln; _— tels, and after he ſuggeſted that the De- 
ion o lendant had more Lands, Goods and Chat- 
moreLands tels in the ſame County not extended, and 
in the ſame upon this had a new Elegit, and thereupon 
County, a had a Leaſe for Years fold in Execution, 
new El gil. and no other Land was found, and ſo it 
was returned, It was adjudged upon Argu- 
ment, that the Sale of the Leaſe was good, 

and therein three Things were obſerved. 

V I, That 
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The Law of Executions. 149 
I. That a Leaſe for Years, and the Goods Leaſe for 
of the Party may be taken in Execution Co - 
upon an Elegit, notwithſtanding one moie- tion af, 
ty of the Land before extended. e 
2. That a new Elegit may be had upon ty ef Land 
a Suggeſtion that the Party hath other Land extended. 
in the ſame County, without eviction of 
the firft Land before extended. © 

z. That upon the ſecond Elegit, the 
Leaſe for Years was taken in Execution, 
notwithſtanding that the Sheriff had geturn- 
ed Nibil as to Goods and Chattels upon the 
fiiſt Elegit, and notwithſtanding to have 
Suggeſtion of the ſecond Writ were of 
Land, and nothing of Chattels, and not- 
withſtanding no Lands were found upon 
the ſecond Writ, Moor 462. Honger and 
Fry. ; 

Tide this Caſe, Co. 3. 310. A Man had If one ac- 
Lands delivered him in Execution on Ele- gg W 
git, and he came and ſurmiſed he had other n the m 
Lands, and prayed a new Writ of Elegit. yery of the 
It was held, That if he have accepted of Sheriff, he 
the firſt Lands upon the delivery of the cannot af. 
Sheriff, he cannot afterwards have a new ter 1 . 
Extent ; but if at the firſt Day of the Re- 
turn, he wave it, he may then have a 
new Extent. i 


ELEGIT. © 


It is a Judicial Writ, and is given by the 

Statute either upon a Recovery for Debt 

or Damages, or upon a Recognizance in 
„ 555 3 497 


110 The Law gf Executions. 
any Court ſo ca led, becauſe the Words of 
the Writ are Elegit ſibi Iiberari, & c. by this 
tlie Sheriff ſhall dzliver to the Plaintiff 
omnia bona & catalla debituris ( exceptis babus 
& afris caruce) & medietatem terre, to be 
donè by Inqueſt taken by the Sheriff, 
Executiow Executions at Common Law were only 
againſt two: Levari fac, by which the Sheriff was 
Land at commanded 74 de terris & catallis ipſius A. 
Comme" Leuari faciat, &c. and a Fieri facias which 
LA o, only was de bonis & catallu. Scire facies is 
given by W. 2. c. 4. ET Eck 

Levarifas By the Statute V. 2. c. 18. Cum debitum 
cies, what: fuerit recuperatum, &c. the Elegit is given of 
che moiety of the Land which was the firſt 
Act which ſubjected Lands to the Execu- 
tion of a Judgment, or of a Recognizance, 
which is in nature of a judgment. 
Elegit is a Judicial Writ grounded upon 
the Statute, and lies for him that hath re- 
covered Debt or Damages in the King's 
Courr, again one not able in his Goods to 
farisfie, directed to the Sheriff to command 
him to make delivery of half the Party's 
Lands and Tenements, and all his Goods 
Oxen and Beaſts for the Plow excepted ) 
Leg. Ore 129, 2299. T.. 

The Sheriff upon the Writ of Elegit is to 
purſue the Direction of the Writ, that is, 
to deliver to the Plaintiff one half of the 
Lands that the Defendant had at or after 
the time of the Judgment, and all the 
Goods and Chattęls that the Defendant 
hath at the time of the Execution done. 
But he cannot here do all himſelf, as he 
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The Law of Executions. tr 
may upon the Heri facias, for in this Caſe How the 
the Lands, Goods and Chattels muſt be Sheriff ro. 
found and appriſed by an Inquiſition, and * e it. 
the Verdict of a Jury, and the ſame, and 
the value thereof returned before he can 
deliver them to the Party, or fell any of 
them away; and then if there be any Leaſe 5 
for Vears, the Sheriff may either ſell it, 
and deliver the Money to the Plaintiff, or 
he may deliver it to the Plaintiff at an year- 2 
ly Value. ES he FRE „ | 
But there is a diverſity between the Sale Diverſicy 
the Sheriff on Heri faciar ſells a Term for nc of 
Years, and makes a falſe recital, the Sale 8 
is void ; but if he fell che Intereſt the De- Extent of 
fendant had in the Land, the Sale is good. a Tam. 
But where it was found by Inquiſition that 
a Debtor of the Queen was poſleſs'd of cer- 
| tain Land, pro termino Quorundam annorum 
tune ventur, this Inquiſition was inſuffi- 
cient; for a Term cannot be extended 
without ſhe wing the Commencement and 
Certainty of the Term, and the Cauſe is 
for that after the Debt ſatisfied, the Party 
is to have his Term again if any part of it 
remain, which ought to appear, and upon 
this the Party may have remedy to amove 
the Hand of the Queen or other Perſon. 
4 Rep. 74. Palmer's Caſe. . 
F. recovers 120 J. in B. C. verſus G. and 
prays Elegit againſt G. to the Sheriff of 
London (where the Action was brought) 
and to the Sheriff of Lancaſter return Cra/? 
Pur after, which was granted, per Cur : 
heat C254" ä 


152 The Law of Executions- 
Eletzit to After F. the plaintiff takes Elegit to the She- 
= 8 riff of Laucaſter, and, as the Courſe is by 
2 mr Seire facias, it is firſt directed to the Chan- 

| cellor of the County Palatine, and this E- 
legit (egit at the end of it appears to be ground- 
grounded ed upon a Teſtatum firſt made by the She- 
on a Tefs- riff of London, that G. had nothing in Lon- 
Wn, het don, ubi revers, he never made ſuch a Re- 
_— turn. Upon this Elegit, by a Jury before 
Error. the Sheriff of Lancaſhire, they extend a Leaſe 
of Tythes to the value of col. which the 

Sheriff delivered to F. the Plaintiff: G. 
brought Error, and aſſigns Error in adju- 
Aicatione Executionis (vix. ) that no Return 
was made by the Sheriff of London, nor Fi- 
led in B. C. and it was adjudged Error; 
for though he might have taken his Elegit 
immediately out of London or Lancafter, yet 
when he waves the Benefit ef this, and 
will ground his Execution upon a Teſtatam 
by a former Sheriff of London, which is 
falſe, this makes Error in the Execution, 
and G. ſhall be reſtored to his Term again. 
For F. being the Party himſelf, this is not 
in Law but a bare delivery in Specie, which 
ought to be reſtored in Specie again, and 
does not alter the Property abſolutely, but 
attends upon the Execution to be good or 
bad as the Execution; but if the Sale had 
been to a Stranger by the Sheriff of this 
Term for 1007. although the value was 
1000 l. yet upon reverſal he ſhall not have 
the Term again, but the Money, vix. 1007. 
yer 20 Elix. For it is the Folly of the 
arty that he did not pay the Judgment 4 
FR 59 ACN ts 1 RS * n 
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And if ſuch Sales ſhall be avoided, none 
would buy Goods of the Sheriff. Yelv. 174. 
Goodyer and Ince. In this Caſe, Cro. Jae. 
246. is cited a Caſe, where a Cap? ad Sa- 


_ tisfae? was awarded with a Teftatum, where- 


as no Capias before had been awarded; it 
was reverſed for this Cauſe. And the dif- 


ference there is between this Sale and De- 


livery upon an Elegit to the Party himſelf, 
and a Sale to a Stranger upon a Fieri facias ; 
for the Fieri facias gives Authority to the 
Sheriff to ſell and to bring the Money into 
Court. Wherefore whenhe ſells the Term 
to a Stranger, though the Execution be 


_ reverſed, yet he ſhall not by vertue there- 

of be reſtored to the Term, but to the Mo- 
ney, becauſe he comes duly thereto by Act 
in Law. But the Sale and Delivery of the 


Leaſe to the Party himſelf, upon an Elegit, 
is no Sale by Force of the Writ delivered 


in Extent, which bong reverſed, Ws 2 | 
e Term it ſelf, and 


ty ſhall be reſtored to t 
a Writ of Reſtitution was awarded. 


e 
The Nature of it. 


It is upon the Inquiſition of Goods and 


Land, &c. to ſeiſe them into the King's 


Hands, at ei Liberemus, that is, only to ſhew . 


the King's Intent; and the Seiſure into the 


King's Hands, makes not any Title to 


the King, nor puts the Paſſeſſion in him, 


but 


* 
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Che Lam of Exetutions. 
but is only matter of Form. Cro. Car. 
In the Caſe of Haydon and Vaviſor againſt 
Smith, Moor 662. an Extent is thus deſcri- 
bed, That it is onus reale inhevens gremio 
Liberi Tenementi & touts temps Executor ie: 
If the Tenant by Extent purchaſe the In- 
heritance of part of the, Land extended, 


- 


the whole falls: So a Releafe of the Debt 


will immediately determine the Extent, 
True, an Extent is an Execution given by 
Statute Law for the Satisfaction of the Debt, 

9 a Releaſe of the Debt determines it; 
and if the Inheritance of part comes to 
the Conuſee, it deſtroys the whole Ex- 
tent; but in other reſpe&s the Extent 
makes an Eſtate in the Land. It turns the 
Eſtate of the Conuſor to a Reverſion, 1 
Inf. 2 50. b. The Conuſee, after the Ex- 


tent, may have Action of Debt for Rent, 


and diſtrain and avow for it. He in Re- 


verſion may Releaſe to the Tenant by Ex- 


tent, which will merge his Eſtate. Te- 
nant by Statute may forfeit by making a 
Feoffment; he is to attorn to the Grant of 
the Reverſion. Tenant by Extent may 
Surrender to him in Reverſion. 4 Rep. 82. 


1 Inf. 270, 273. 


How 
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| How to be done, 


In reſpect of part of the Lands in the Hands of 
Purchaſers, Vide intra Contributors. 


If one ſeiſed of White Acre, Black 
Acre, and Green Acre, enter into a Sta- 
tute, or hath a Judgment againſt him, and 
then he Enfeoffs A. of White Acre, and 
| B. of Black Acre, and keeps Green Acre 
z to himſelf: In this Caſe the Conuſee or 
> I Plaintiff may have his Execution upon the 
Moiety of Green Acre, and not meddle 
C with the other two Acres, if he pleaſe; but 
> MW he may not in ſuch Caſe extend a Moiety 
only in the Hands of one of the Purcha- 
ſers, but he muſt extend a Moiety only in 
2 the Hands of both, and of all the reſt of 
4 the Land ſubje& to the Execution. For if 


5 he leave out any of it, the Party grieved * 
b thereby ſhall have his Audita Querela, and * 
a ſo avoid the Execution. And where there | 

f are two or more Conuſors in a Statute, &. 

y there the Lands of them all, and not one 

1 of them, are to be extended. 2 Inf. 396. 
i 394. e 

. 
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In reſpe& of the manner of the Sheriff 's Exe- 


cuting of it. 


Extent on Ejectment: Its ſaid the De- 
fendant was ſeiſed of a Rectory of the va- 
jue of 100 J. and other Lands appertain- 
ing quæ quidem Rectoria fine terris glebalibus is 

Of the de- the Moiety, fo that there is more than a 
livering Moiety extended; but it appearing that 
4 Mor the Rectory conſiſted of Gleab and Tithes, 
A &c, here it may be underſtood of the 
Church-yard, &c. . diſtin from other 
Lands pertaining to it : And fo the Court 
agreed. 2 Obj. It is ſaid, That the Re. 
ctory delivered was a Moiety not ſaying 
according to the value or quantity. Sed 
non allocatur. 3. It is not ſaid tenend' in ſe- 
peralitate, Sed non allocatur. 1 Keb, 368. Ber. 

ry and Wheeler's Caſe. = 
Practice to 2 | | 
extend all dant had Lands in A. where he had no- 
the Lands thing, ard ſo extended all his Lands in g. 
as a Moi. ag a Moiety. This practice is avoidable by 
ene Eiectment, and the Evidence may be that 
by Ejed- the Defendant had nothing in A. and the 
Jn Court directed Not guilty to be pleaded in 
Ejectment of Lands in A. or to File the 
Writ of Elegit, and in Ejectment thereon 
Fj:ament (or elſe Ejectment cannot be brought) to 
mt to be plead the ſame ; but they refuſed on Aff. 
bronght on Jawit to refer the Examination of the In- 
Tlagit, Cc. gqueſt to the Secondary. 1 Keb. 859. Lord 
Stamford and Hubbard's Cale. = 1 


The Sheriff on Elegit ſound the Defen · 


The Law of Executions, 157 
If two recover againſt one, and one of Moiety of 
the two hath an Elegit, and the Moiety of a Moicty. 


the Land delivered to him, and after the 


other ſueth an Elegit, he that laſt ſued can 
only have a Motety of what was left. 
Cro. El. 482, 483. 3 i 

In every Elegit the Sheriff is to ſet out The Moi- 
a Moiety diſtinctly, unleſs they be Te. ety to b&y 
nants in Common, and in that caſe he fer out di- 


muſt ſhew the ſpecial Matter. Gold{(b. wenn {0 : 
1. 38. 5 | HA caſe of Te- 
nants in 
Common. 


What Things are extendible or not: And in 
| what Caſes Elegit lies or not. 


Queen Eliz. granted under Her Great 
Seal to one Allen, an Annuity of 40 J. per 
Ann, for 21 Years, to be paid by her He- : 
ceiver of her Court of Wards, Allen being en dn. 
| e | > Where An- 
condemned in 4000 l. Damages at the nuity ;vex- 
Suit of one Gilbert York, and that Verdict af tendible. 
firmed in an Attaint brought as well for the 
very Matter as for the exceſſive Damages, 

and Judgment being given accordingly 

upon a Fieri fac, this Annuity was fold 

to G York for 500 l. Per Curt. This Extent 

and Sale is good; for being an Annuiry 

certain, for Years certain, and payable by 

the Receiver, it is in the nature of a Rent- 

charge for 21 Years, and is well granta- 

bie over and vendible, and not like to an 
Annuity which chargeth the Perſon only. 

Cro. Fac. 78. In Cur Ward. York and 

Twine Caſe. | 2 


Antient 
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Aatien: Antient Demeſne are extendible as well 
demeſae as other Lands. Hob. 47. Oæ and Barnſiy; 
not. Cale; Va. e. 18. 5 ; 
The Sheriff may by Elegit extend a Leaſe 
for Years as he doth Fee-fimple Lands, 
and not Sell it as Goods. 2 Iuſt. 394. 
Who ſhall A. is bound in a Statute to B. and Sows 
have the the Land, B. extends the Lands which is 
rr bu. delivered to him in Execution; the Co. 
r " nuſee ſhall have the Corn ſowed ; the 
ſame thing in caſe of a Recognizance, 1 
Leon, Caſe 75. 8 
Goods from All the Goods and Chattels are bound 
whar time after the TeFe of the Writ of Elegit, and 
bound oy therefore after that cannot be filed by the 
Teen. Owner. 1 Goldib. 39. | 
where the If F. S. hath a Judgment againſt A. B 
firſt Ex- and after A. B. acknowledgeth a Statute, 
tent of and upon that Statute (he being Dead) his 
Coos, 122 Goods are taken in Execution, and then 
oy” ſecurity upon the Judgment a Scire Facias is ſued 
is good, forth, and after a Fieri fac for the Teſta- 
tors Goods; in this eaſe the firſt Extent 
of the Goods will be good and unavoida: 
T 3 
All Land A. and B. were Joint-tenants for Life, 
bl Joint- judgment was given againſt A. in Debt, 
ee who releaſed to B. B. died. Per Cur, The 
ont Land was bound, and 4. by his own A& 
ſtanding Could not diſcharge it, though B. were in 
che releaſe by the firſt Leſſor, notwithſtanding the 
of one to. death of whom, and the Entry of him in 
be other. Neverſion during the Life of A. the Land 
is charged. 6 Rep. 78. The Lord Aberge 
vennys Caſe. e | if 


The Law of Executions, 
If the Chattels are ſufficient to pay the 


6 i 


In what 


Debt, and ſo may appear to the Sheriff, Caſe the 
whereby he may ſatisfie the Debt, then he Sbe if 


ought not to extend the Land for the re- 


figne. d 5196 2199-700 6 fone 
In Replevin the Defendant Ayows for 


a Rent- charge, and ſhews how the Plain- 


tiff's Father was ſeiſed in Fee of the place 
where, &c. and granted a Rent · charge to 
Sir F. V. younger Brother to the Plaintiff, 
of 100 Marks per Ann. in Fee; and that 


Sir F. V. granted it in Fee to L. V. and 


Tenant attorned : That L. C. was indebted 
to the Avowant by Judgment, and 2 parts 
of the Rent were extended by Heri Faciæ, 


ought not 
to extend 


the Lands; 


and delivered to him in Execution, and 
ſo Avows for 2 parts of the Rent. The 


Plaintiff Replies, That at the time of the 


Extent I. C. was poſſeſt of the entire 


Rent, which might have been extended. 


The Avowant Demurs. Per Cur, The Ex- Extent of 
tent of 2 parts of the Rent is good; for tvs parts | 


tho' by the AR of the Party the Tenant he 


ſhall not be liable to two Diſtreſſes; yet by aemene 
AR in Law he may, and this A& of the by Hes 


Sheriff is an Act in Law. Cro. Eliz. 742, Facias. © 


Wootton and Short's Cale. 


The Elegit was quouſque reſiduum debits 


(nothing having been {pecificd to be be- 


fore levied) be ſatisfied ; which per Cur is 
well enough. 1 Keb. 551. and ſo Hob. 58. 
Elegit may be ſued of the reſidue, after 


part levied by Heri Faciar, if upon the 


Elegit nothing be taken but Goods (be- 


cauſe there is no Lands) which are not e- 
F235 2 | nough * 
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'nough ; the Plaintiff may have a Fieri fac; : 
_ if there be Land extended it is other- 
Wi Co ; | £ 

Delivery If a Mannor to which an Advowſon is 

of a Man= appendant, be delivered by the Sheriff in 

nor. Execution by the name of a Mannor cum 
pertin the Advowſon paſſeth; aliter, if it 
be delivered in Extent by the name of 
Lands, Meadows, &c. Owen 4. 

Copphold A Copyhold is not extendible on an 
Elegit. 3 Rep. 9. Heydon's Caſe. 

f a Copyholder Leaſe for Years by Li- 
cenſe of the Lord, this is not extendible 
in the Hands of the Leſſee. Poictox's Cale, 
Paſch. 8 Fac. B. R. 

It is ſaid, That it doth not extend to 
Land in Antient Demeſne, for the Sta- 
tute doth only extend to Land at Com- 
mon Law, and therefore the Sheriff is not 
to deliver Lands upon ſuch an Elegit; but 
on a Statute Merchant, Lands in Antient 
Diemeſne have been delivered in Execu- 
Lands in tion and held good. 4 H.. 11; But Hobart 
Aatiene and the other Judges thought Lands in. 
_ Pemeli® Antient Demeſne may be delivered in 
Execution upon an Elegit; yet it is agreed, 
That no Freehold. held in Antient De- 
meſne, could be recovered in the Court 
of the King; but in this caſe though it be 
true,; that the Poſſeſſion of Land in Anti- 
ent Demeſne is gained by the Sheriffs Act 
following upon award of the King's Courts; 
yet the Land it ſelf was never put in Plea 
directiy in the King's Court. And in 7 
H. 4. 17. it is ruled, That upon Action 7 
. Debt 
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| The Lum of Executſons; 
Debt- brought againſt the Heir in the 


King's Court, for the Debt of his. Anceſtor, 
Lands in Ancient Demeſne difcended , 


| ſhall be liable to Execution: And for ano- 


ther Reaſon the Caſe is clear, that ſince 


the Judgment was good, that the Plaintiff 
ſhould: recover the Debt, and that the E- 


it did warrant the extending and deli- 


vering half his Land, and Ancient De- 


meſne is his Land as well as other, ſo he 


had warrant to deliver it, and he is not 


it of him ſubject to an Action of Treſpaſs, 
as if it were a nullity in the Act, but per- 


to diſpute what is liable, and what not, 


neither is the Sheriff nor he that receives 


| haps if it were releivable the way is by 
Aud. Quer. becauſe there was no tithe to 


plead it before. Hob. 47, 48. Cox.and Barn- 


/s Caſe. 


in the King 
Execution. 


; Land in Ancient Demeſne ſhall be en 


tended upon a Statute Merchant, 2 Kol. 


8 


Tho? it was agreed, Aſſize will not lie 


s Court for him that hath ſuch 


If a Man recover Debt or Damages a- Lands ia 
gainſt a Diſſeiſee of certain Lands, and tbe Hands 
in Elegit is awarded; yet this Lands in et abs Vi 
the Hands of the Diſſeiſor ſhall not be e 


tended. Trin. 4 Fac. B. R. Vide 2 Inf. 394. 
In Debt againſt an Heir upon Oblipa- 


tion, who had nothing by diſcent but a 


ſeiſor. 


ſeck Reverſion, expectant upon an Eſtate Seck "Th 
for Life, as I'conceive the Plaintiff ſhall verſion. | 


M Have 


1 
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have judgment to have Execution of it, 


nici. 4 
r»revt not It was prayed that the Extent might be 
ro be con» continued; unleſs the Deſendant would 
cusued. pay Principal, Intereſt and Charges, which 

was oppoſed, becauſe there were ſeveral 

Charges by reaſon of the Extent; and by 


Law the: Plaintiff: can have only the pe- 


nalty of the Bond as recovered 100 J. and 
20 f. Sed Curia, this is not ſufficient with- 


out a Scire Facias to diſcharge the Extent. 


Relief ia Tho) one extend a Statute. upon an In- 
Equity up- fant which is void at Common Law yet 
on Extent he may ſue in Equity to have relief during 


«gainſt an the Infancy. See Midleton and Shelly's Caſe, 


Intaat. 1 Levin. 197. 


If the Sum due by the Statute does not 
.exceed the value of the Land, altho' the 
Land be but a ſmall matter at the higher va- 


lue, yet it ſhall be extended, for the Conu- 
ſor may have it again. 29 Ed. 3. 1. 
If there eters parcels of Land to 
be extended, and of ſome of the parcels 


the Charges upon the Land exceed the va- 
luue, but the value of all the Land toge- 
ther exceeds the Charge, all ſhall be ex- 


'- tended, for there the Conuſor may have 
it again. VVV 
aue by the Sum due by the Statute Merchant exceed 


Statute the value of the Land of the Conuſor, 


Mc:ehante, whether it ſnall be extended, altho' the Co- 


4 


nuſor 


a aw. oa Sal 


— hot 22 N 5 * SY "9 O08 * 21 >, . : 
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nuſor ſhall never have it again, for ſo in 


effect he will loſe the Fee, 
If Leſſee for Life of a Rent acknowledge Rent tho 


a Statute, and after Releaſe to the Terre. releaſed 

tenant, yet the Rent ſhall be extended, © be 
for this is in efſe as to the Conuſee, be 
ing extin& by ge Bb of the Party. Hill. 
4 Fac. i. B. R. Dancomb and 'Tillington's 


. 1 4 
ie P 


+ * oy e 


F „ 
If there are Goods and Chattels to the If the goods 
value of the Debt, the Land ſhall not be and chat. 
extended. 45 Ed. 3. 22. l. The Goods and goin va. 
Chattels may not be extended in the jvc ors 
Hands of XY Urne I oh — 
If the Conuſor Alien a Moiety of his Land not : 
Land, the Conuſee may extend that that te be c- 
remains in his Hands, for he may not have . 
Contribution. 3 Rep. la. b. 5 
The Office of Fillacer is not extendable. Office of 
Per Cur*, Ad. Io. Fac. B. R. A „ Hiaccr. 
If Tenant pur vie the Reverſion in Fee R. xverſion 
be, and he in Reverſion acknowledges à bound by 
Statute, and after grants the Reverſion, and a Statue: 
after Tenant pur vie dies; this LandWhall 
be extended upon the. Statute, for it was 

bound by the Statute. Tyin. 19 El in Chan- 

cery. Fer Cur', So it is of ohe in re- 

oo ot ß rnd 
| If a Man hath Judgment to recover in 

Treſpaſs, and had Execution of a Rever- 
fion of a Leaſe for Years, and of the Rent. 
Per Cur, The Rent and Reverfion is pre- 
ſently in him, and he may Avow for the © 
Rent without alledging ary Artornment © 
of the Lefſee for Years. Moor, Caſe 30. | 
85 . M 2 Leſſee 


The Law of Executions. 
Leſſee for Years hath Execution by E- 
legit, of the Moiety of the Rent and Re- 
verſion againſt his Leſſor, the Leaſe being 
upon Condition. Reſolved, It is a ſuſpen- 
p ſion of the whole Condition during the 
„„ lr Hb. bog nouns, 

_ Leſſee for Years rendring Rent upon 
Condition, if Rent be behind the Leſſor 
to Re-enter: A ge wc in Debt is had 
againſt the Leſſor, and the Reverſion and 
Kent extended by Elegit, and given in Ex- 
ecution: It is a good Execution and the 
Condition ſuſpended, fo as if the Rent be 
behind, the Leſſor cannot enter into the 
other Moiety. „ 5 


ELE GIT. 
_ How to le Executed 25 ; | 


_ ... Elegit ought to be by Inquiſition, pe 
Stat. W. 2. c. 8. For it provides, Quod wite- 
comes liberet ei omnia Catalla, &c. and me- 


dietaggr terre ſue 27 que debitum fuerit Le- 


* 
* 


vatum per rationabile pretium, (which refers 

to chattels) & extent” (which refers to Lands) 

and the rationabile pretiu & extent ought to 

be found by Inquiſition and Verdict; and 

this is implied in the Law, altho? it be not 
e 

A In Elegit the Sheriff ought to deliver the 

7 Moiety of every thing, and noi ire 
1 lo f every thing, and not an entir 

thing to be thing for the Moiety de tout, as the Sheriff 

delivered. On Inquiſition, on Elegit returns the De- 

fendant to have 20 Acres in D. and 20 

ae: Shs thn 2 


Acres in S. and delivers the 20 Acres in 
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S. for the Moiety of all, it is void; and this 
may be avoided in Evidence in Ejectment Eridence. 
brought for the Lands. 1 Lev. 160. Earl of 


Stanford and Needbam's Caſe. 


pon Extent the Sheriff returned, that 


he had extended a Tenement at 20 f. per 


but doth not make mention of an 
Houſe , nor Land, nor Paſture whici 
mould make the Tenement. Adjudged, 
that the Extent was void for the uncer- 
tainty. Moor Rep. 


Remedy on Elegit- 


5 Sei in, how fo be gained on Elegit. 


In 7 efferſon and Dawſon's Caſe: Council 
prayed delivery of Poſſeſſion might be a- 
warded on Elegit, which the Court denied, 


the Party having no Day to interplead; 


and the Sheriff ought only to deliver Sei- 

ſure, to enable the Plaintiff to maintain a gu 
Ejectment, and the Tenant may plead on Poſſeſſon 
the Ejectment, or elſe the Tenant would not to be 
be turned out un-heard, and ſo be reme- —_ ; 
dileſs. Therefore per Cur actual Poſſeſſion n >: I 
ought nor to be delivered, and yet if done 4 
it is remedileſs. 2 Keb. 243. And in 1 Reb. Ejetment 
891. Dakin and Vm's Caſe, Ejectment lies lies not a- 
not againſt Tenant by Elegit, tho? he be gainit Te- 
ſatisfied at the extended Value, but he,” 
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muſt bring a Scire Facias ad our rants bur ma 4 ths -* 


rather a Venire Fuc ad computant”. aße, 


M 3 A 


9 — 
panda 


1 1 * 
a 3 n 1 K . 2 * 
C —— * — — — 3 . = 
» ar og. be is — _ 4 A 3 . d. 3 --4 - 7 — n wy 
CC EST 7 4 * EA 2 2 8 ; of 
—_— — 7 = 4 . . W+ 4 
2 1 Prey, % 
* * 7 9 
— * — ju as . WS 2 * * __ * * N > . 
4 * r * * b 2 * * N bo - ** e 6 nas; 7 \ 
N 9 WY ws 4 1 ** - L 5 i x £4. 1 3 = * A 3 0 
„ 0 of — : 1d : ** : " f . 4 Kg # 8 — 125 "$4 
ot ** A w pa * 
i? -# I * . * * 
f % 


166 


Recogni- - 
zance to O 
be paid at 
ſereril =, * 
Days. 


The Law of Executions. 
A Man acknowledgeth a Recognizance 
1c. to be. paid at 5 Days, preſently 
er the firſt Day he may Sue an Elegit for 
20 L. and have the Moiety of the Land de- 
lirered to him, and when the ſecond Day 

is paſt he may have another Elegi for that 
20 J. and have the Moiety of the remnant 
delivered to him. Et fic de eateris;; they 
be in effect ĩn nature of ſeyeral Judgments 
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Elegit, in what Caſe amendable. : 


It was prayed to amend an Elegit re- 
turned and filed, being as to the certainty 
of the Lands, and Value, right, but they 


are ſaid to be in V. which is but the name 


of the Houſe: extended, and no Pariſh 


mentioned certain, and it was prayed that, 


that mighe be added. Per Car, It is but 
reaſonable, Morris and Aires, 20 Car. 2. 
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5 | a Who may Execute the Elegit. 2 


Stat. M. 2. c. 8. ſaith, uod vicecomes li. 
Leret ei cmmia Catalla & medittatem terre {ue 


I" . debitum fuerit Recuperat', & c. this by 


quity of the Statute ſhall he extended to 


every immediate Officer, to every other 


Court of Record of the King, and the ra- 
ther for that the Statute couples the 0 ke 


with a Fieri Faciar, and admits both to | 
%%% OR + __ 


0 
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after the Rent and Reverſion are extended 
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| executed by the Sheriff, and fo a Serje- 
ant at Mace may do both. 4 Rep. 65. _ 


Note, It a Leaſe be made for Years ren- 
dring Rent, with a clauſe of Diſtreſs, and 
on a Statute, or ſeiſed into the King's eee 
Hands for Debt, if the Leſſee pay the Rent extended. 
according to the Extent, the fame is not the Leſſee 
in apy Danger of the Condition, for now pays the 
the Leſſee is compellable to pay it accord. n 8c 
ing to the Extent. 3 Leon. 113. Biſhop of "he 3 


Par of the Debt ſatisfied by Elegit. 


: Debt on Judgment for 2000 J. The 


Plaintiff being ſatisfied, yoo J. by Execu- 
tion brings this Action for the reſidue-: 


The Defendant pleads, That before this 


time,&c. the Plaintiff came into Court and 
prayed ſeveral Eligitt to feveral Sheriffs; 
and one Sheriff returned, that the Defen- 
dant had only a Leaſe for Years, which 
he had extended at ſo much, but it ap- 
pears it was determined, and it had fa- 
tisſied the 500 J. The Plaintiff Demurs. 


Cur pro Qucr, Action of Debt lies at 
Common Law in this Caſe, and the Sta- 
tute that gives the Elegit, was not made to 


defraud any of their juſt Debts (tho*ic was 


objected, that by Fegir he had made his 


Election) and here it is executed as a 


Fieri Fac iar, for that nothing is found but 
a Chattel, and therefore the Plaintiff mav 


M 4 bade 


The Law ok Executions. 

have a new Action for the reſidue. &. If 
he ſhall have a new Execution, for as to 
that the Court was divided. 


Extent Returned. 


In Extent on a Statute Merchant iſſued 
out againſt the Conuſor, and the Sheriff re- 
turned that the Conuſor was poſſeſs?d of 
divers Goods, and ſeiſed of Lands which 
he delivered to the Conuſee, and that the 
Conuſee accepted of the Land, and becauſe 
the Sheriff did not return that he had not 
any other Lands, Goods or Chattels, it was 
adjudged inſufficient, and a new Writ a- 
' Diverſity warded ; though many held in the Caſe of 
between a 2 Conuſor it was well enough, but not in 
rp the Caſe of a Purchaſer. Goldib. 1. 36. Flet- 
% 
Upon an Extent the Sheriff returned 
That be that he had extended a Tenement at 20 5. 
had ex- Re and made no mention of an 
rome 2 Houſe or Land or Paſture, which might 
m. make the Tenement. Per Car, It is ill for 3 
. the Uncertainty, Moor, Cale 8. 
Tho the 400 J. Debt 1s recovered àgalnſt E. O 
Writ and Who died, and upon a Scire Facias into the 
Return be County of Surry, the Sheriff returned R. 
right, yet Jertent omnium terrarum &. tenementorum in 
i entry up- Hi v ſua que fuer præd Ed, And judg- 
on the | 1 P „ at 
Roll be ment given, That the Plaintiff ſhould 
wrong, its have Judgment, and Execution againſt the 
Error. ſaid, R. whereupon Elegit was . prayed), 1 
which was thus entred upon the Ot E 


git 


FS 
r 3 im 
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1 


in beneficiat” nulluns habens 


—— prefaf le Coniſce liberar' faceret. Reg. Fud.8. 
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it ſibi liherari medietatem omuium terrarum 
tenementorum in Com Surry tenend, &c. 


169 


| 3 and left out que fuer pred Ed 


and, for this Judgment was reverſed quoad 
Adj udicationem Executionis upon the Elegit, - 


2 yet the Writ it ſelf and Return were 
right but where the Roll is faulty the 


— 85 i pos help it. Hob. 90. Keer and 


i he he Sheriff, return quod conuſor Reon, 
laicum feod', rg of 
but quod beneficiar? in ſuch a Dioceſs; then; ee. 
a Wrie of Seq 9 ſhall go to the | 
Biſhop to 3 the Profits, and to 


= them to the Conuſee, until he 


be ſatisfied. 1 Cor, 1. Pope and Bawtry's 


In the Writs of Execution for Lands and Returg ups 
Goods u n a Statute Merchant, after the ona n 
return of Nov eſt inventus Or wortuus, RE ian 
is ſuch a Clauſe uod omnia terre G fene, eee 

ent que fuerunt le Coniſor præd die debit 

Recogy præd' wel unquam poſtea ad quorum- 
cu 5 devenerint, niſi alicui Hæred infra 
etat "ex tent per diſcenſum Haredit diſcende- 


and (fag the ſame Clauſe upon the re- 
turn of a AMertuu on Star. * G. Tow: 
in ena 813 . 
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Afﬀigment Scire Facias apainſt the Conuſee of a Sta- 5 
leades tute who had extended, ſuppoſing that he 


before Sei. was ſatisfied : He pleads, That before the 
re Facias Scire Fac brought he had aſſigned over all 
brought. his Intereſt, and prays Judgment of the 
. _ Writ. Per Hale the Writ was good Wong 
Paine he is Party to the Record: The Plainti 
need not need not take notice of the Aſſignee un- 
rake no- leſs he pleaſe ; and if part of the Debt be 
vice of the unſatisfied, it is to be tendered to the Co- 
Aſbgnee. nuſee. 1 Vent. 31h 
13 Statute made to the Teſtator, and ſhe dies 
the death before the Inquiſition taken; the Inquiſi- 
of the Ex- tion taken after her Death is void, for the 


rr Writ is to appraiſe and ſeiſe into the Hands 


= ur ef of the King, at ei leberari faciamus to the 
3 void. Executrix, and ſhe being Dead it cannot 
be delivered to her, and the Inquiſition 
taken after and returned is void; the Exe- 

cutrix died Inteſtate, the-Liberate was ſued 

Admin= by the Adminiſtrator, who comes para- 
ftrator pa- mount, and claiming immediately from 
eg the firſt Inteſtate, cannot upon this Extent 
| have a Li- ſued by the Executrix have the Liberate, 
lerate, but but he ought to commence de novo, and 


melt com- procure a new Certificate, and a new Ex- 


mence de tent and Liberate upon a Statute Staple, or 
on a Recognizance upon Stat. 23 H. 8. in 
nature of a Statute Staple, a Certificate 

being made and delivered into the Clark 


Extent is ſued by the Executrix upon the 


PR GC(ã ĩͤ an an ooo. EEG: 


of 


much as the Conuſee is in by matter o 
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of the Crown in Chancery, in that caſe Where the 


by a Warrant from the Lord Keeper Execmtor 


he ſhall have an Extends faciar thereup- Hall bare 


on, for this being executed and return- ary 

ed is delivered into the Petty Bag; and party be 
tho' he that procured it be Dead, the Exe- Dead. . 
cutor or Adminiſtrator is to have a Libe- 


rate reciting the former Extent, Ero, Car. 


457. Clere and Veres Caſo. _ 
the Extent with all Coſts and Da- Ir prien; 


If 


7715 
mages are ſatisfied by caſual Profits; yet be ſatisfed 


the Conuſor may not enter, but ought to yer the 


| [ 25 9 | | . Conuſor 
have a Scire facia, 15 H. 7. 15. b. in wo _ 


Record, and ſhall not be diſturbed-by En- oby. 2 
try before Anſwer in a Court of Record. 
Scire Facias to re-have the Land. 


After Execution ſued upon a Statute yo gre. 


Merchant, there lies no Scire facias to re- Facies lies 


have the Land upon ſhewing of a Defea- upon a De- 
ſance of the Statute, and a ſurmiſe of the ft an 

performance of it, but he is put to his Aud u gur 
Quer „„ | e 


But after Execution upon à Statute Mer. Rut upon 


chant, a Scire Pacias lies to rehave the Land furmiſe or 


upon a Surmiſe, that he had paid aſter the payment 
Extent all the Monies ſhewing his Acquit- * a 
tance, or part ſhewing the Acquittance , 


and brought the reſidue in Court without 
ſuing an Aud Quer, for this affirms the 

xecution to be gocd, and that it is ſatiſ- 
fied by matter enſuing. e 


The Law of Executions, 


Stir: Fa? And a Scire Facias lies upon a Statute 
on a Sta- Staple, or Recognizance in nature of it, 
tute Sta- upan ſhewing a Defeaſance, and alledging 
PX of performance of the Conditions, with- 
cout being put to Aud Quer, tho' this dil- 

. affirms the Execution never to be good, be- 
cauſe the Recognizance and Original is in 

the fame Court. 7 H. 4. 31. And it is 
grounded upon a Deed. * 

Where he But a Scire Facias doth not lie upon the 
5 „ ſaid Recognizance, upon a ſurmiſe of any 
S. thing which extinguiſheth the Recogni- 
zance, by matter of Fact before the Exe- - 
cution ſued, as upon Allegation of Pur- 
chaſe of Parcel of the Land, or ſuch like; 
but he is put to his Aud Quer, for that it 

is grounded on a matter of Fact. Com. 

. BOS q 

Scire Tac If part of the Monies are levied acord- 
lies on ten · ing to the Extent, and part are Arrear, up- 
der of the on tender of that which is Arrear in 
—— 2 Court a Scire Facias lies to rehave the 
Land within the Term, becauſe all appears 
of Record, what was due, and what was 

in Arrear. 22 Ed. 3. Scire Facias 109. 
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dere the Land is extended and che Deb: * 
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ceived by the Profits, Whether the Conuſor 


may Enter, or what Remedy he bath for bis 


Land again. Diverſity between an Extent 


nuſee, ſhall bold the Land over his time, 
| or baue a Re-extent , or new Execution. 


„ 
4 


Stat. 32 H. 8. C. 5. explained. Where, and | 


in what Caſe there ſhall be 4 Re-extent, tho 


the Liberate be executed. Where the Conu- 
fee ſhall not bold the Land over. Where 
Scire Facias ſhall be againſt the Cunuſee or 


| Leſſee of the Conuſae. Of the Writ of Veni- 
: * 4, ad com S__ In wb Caſes 
the Conuſee ſhall not bold over. Where the 
Land is chargeable with two or more Fudg- 
ments, Statutes or Recognizances, Which ſhall 


be firſt ſatisfied, and of puiſny F udgments 


being let in. Where, and in what Caſe 


| Extent ſhall be ſuſpended. Of Executions in 
reference to the King's Prerogative, and of 


Aſenment of Debts to him. Where Extent 
be ſued in the Patentees Name or the 
Kings. Stat. 33 H. 8. c. 39. explained. 


8 


; S to this there is a Diverſity ike 


"> obſerved. 


In caſe.of an Eli: upon a judgment 
after ſatisfaction had the Conuſor may 


Enter, 


7 „and an Extent upon a 
Statute. Of a Scire Facias to avoid a for- 
mer Extent. Where the FTudgmentee, Co- 
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Diverſity Enter, for he ſhall not have Damages and 
between Coſts, but only the Land extended till the 
an EXIeNt Debt be ſatisfied, and becauſe all is certain 


t, the Conuſor after the Extent expired may 
enter; but aſter the Extent upon a Statute 


a Statute Staple, or a Recognizance in nature of a 
or Recog= Statute, the Conuſee receives his whole 
nnance. Debt by the Land; yet the Conuſee may 


not enter, but is put to his Scire Facia, for 


in this caſe the Conuſee ſhall hold the 


Land, not only till he be ſatisfied for his 
Debt and Damages, for detaining the Debt 


and Coſts of Suit, but alſo for his reaſon- 
able Labour and'Expenges: For the entry 


of it is thus, Tenendum in Liberum Tenemen- 


tum, & c. quouſque debitum pred una cum 
ris O& rationa- 


damns & 7 ſuis nece 

bilibus ut in laboribus ſectis dilationibus & ex- 
penſis, &c. which are uncertain ; and in as 
much as they are uncertain, and the Co- 
naſee is in by matter of Record, Reaſon 
will, that the Conuſor ſhall bring a Scire 


Facias againſt the Conuſee, before his E- 


ſtate ſhall be defeated. Alfo the Court of 


Chancery, which awards the Extent and Li- 
all adjudge the reaſonableneſs of 
the Coſts, Damages, Labour and Expen- 


berate 


ces. 4 Rep. 67. Fulwood's Caſe. 


But in the caſe of Elegit the words of 


the entry are, Tenendum ut Liberum Tene- 


mentum quouſque debitum præd inde fuerit le- 

 watwm; yer whenſoever the Party ſatisfies 
and pays the Debt on Record, he ſhall en- 
ter into his Land; ſo it is when the Te- 


nant by Elegis is ſatisfied by the ordinary 
Extent, 


Hg. 2 Wy ot» +» =o wm a. as 


Extent, the Tenant of the Land may en- 
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ter; but if it be in reſpect of any caſual Cafual 
Profits, there to avoid the Extent he muſt Profite. 


have a Scire Facias in reſpect of the uncer- 
tainty; If the Sum be levied by caſual 
Profits, or if he hold over his: Term: ac- 
_ cording to the Extent, Scire Facias ad com- 

putand lies. B E 7 „ 


1 


OY Scire Facias to avoid s forwer Extent. 


5 Seirs Facias to avoid a former Extent by. 
a Statute extended on the Lands of one 
S. ſuppoſing it to be ſatisſied by the Pro- 


fits. The Defendant pleads, one N. was 


long before Poſſeſt as Aſſignee of the Co- 


nuſees Intereſt, and he as Executor of the 


Aſſignee pleads this Aſſignment, and N. 
was in Poſſeſſion, and the Defendant had 
nothing in the Premiſſes, and Iſſue on the 
Poſſeſſion, becauſe there is a Liberari feci 
and actual Poſſeſſion: But per Car, Tho 


the Sheriff may take notice of the former 
Execution, yet not of a matter of Fact; 


but if the Sheriff doth execute the Writ as 


he may if he will, the Plaintiff who it 
may be did not know of it ſhall not be 


without Remedy; and its all one as the 


ſetting forth an Eviction, for the Liberari II- 


ri. 


only enables to Sue: And per Hale Chief 
Juſtice, | Seire Facias muſt be againſt the -_ .. 


- 


Party privy. to the Conuſance as the Co- 5 


nuſee, as Error is againſt the Defendants 
on a Recovery, but the Tenants ſhall got 
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be 6uſted without another Scire Facias ; as 
—— is, when all is received by the 
Conuſee the Scire Fucia muſt be againſt 
him, but when part is in one time, and 
part in another, it is good to bring, it a- 
Scire Fac? gain : both. Per Twife den, A Scire Facias 
' againſt may be againſt a Conuſee nec non to Af: 
the Conu- ſignees Executors ; alſo tender in Law 
— eq muſt be to the Conuſee, tho' the Aſſignee 
Ggnee. bath Intereſt in Equity. The Court agreed 
the Scire Facias muſt be to all, but inclined 
It cannot be againſt the Aſſignee alone. 
If a Stran- If the 2 himſelf holds the Tenant by 
ger, or if Elepit out of the Term extended, the 
the Party Tenant by Elegit may hold over; but other- 
omen wiſe, if a Stranger hold him out, there the 
Elegit out Tenant by Eli may not hold over againſt 
of his the reverſioner, but is put to his Action of 
Term. -Treſpaſs againſt the Stranger, 2 Sand. 23. 
1 FR ee 


Where the Connſee, Fudgmentee, & c. ſuall vol i 
the Land over his time, or have a Re-extent, 


At the Cemmon Law after a full and 
— Execution made, returned, and of 
Record no new Extent was to be had in 
caſe of inſufficient Extent, Eviction; or 
Stat. 32 But now by Stat. 32 H. 8. b. 5. concern: 
H. 8. . 5. ing Executions of Lands, Tenements and 
Hlkereditäments, It is provided, * That if 

© after ſuch Lands be had and — 5 
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Execution upon a juſt or lawful Title, 


5 

2 © wherewith the ſaid Lands, &c. were li- 
i © able tied, or bound at ſuch time as they 
d _ * were delivered, or taken in Execution, 
- MW * ſhall be recovered, deveſted, taken or 
„ © cvi&cd out of or from the poſſeſſion of 
C © any ſuch Perſon, &e. before ſuch times 


v £ as the ſaid Tenants by Execution, their 
e Executors or Aſſigns ſhall have fully le- 
4 vied their Debt and Damages, for which 
d © the ſaid Lands, &c. were taken in Exe- 

cution, then every ſuch Recoveror, Ob- 


y * ligee and Recbgnizee; ſhall have a Scire | 
e © Factoutof the ſame Court, from whence 
r; the former Execution did proceed againft 
e * ſuch Perſon or Perſons as the former Ex- 
ſt * ecution was perſued, their Heirs, Exe- 
of © cutors or Aſſigns to have Execution of 
3. other Lands, &c. liable, and to be taken 


in Execution for the reſidue of the Debt 
© or Damages. „ ID 
Now this Statute is to give a new Ex- 


ld tent. I ke Ry > eg ee Eo ORR 

i, The Perſons who are to be relieved who tre 

within this Act with a new Execution, the parties 
are ſuch as have Execiitions upon Judps to be re- 

id ments, Statutes Merchant, Statutes Staples, oo” by 

of and upon Recognizances, and ſuch Re- 29g 285 

in cognizances as are taken, either in the 


or King?s Courts at Weſt minſter, or by the 
Stat. 12 H. 8. e. 6. 2 f/. 

n. — This remedy is given in cafe, where the The . 

d Tenant by Execution hath no other reme- meth. 
if dy given him by Law; for ſo is the Stature 

in by reaſon whereof the Recoverors, Ob: 
OS N i ligees 


Aſſignee 
is within 
the Sta- 


ERC - -- 


The Law of Exectittons: 
ligees and Recognizees have been clearly 
left without remedy, &c. ſo that where o- 
ther remedy is given to him therefore, he 


is not to be relieved by this Statute ; and 


therefore it is, that if part of the Land be 
only evicted from the Tenant by Executi- 
on, this Statute extendeth not to it, for he 
is to hold the reſidue till he be fully ſatiſ- 
fied: If the Conuſee hath remedy in pre- 
ſent for part, or in future for all or part, 
this Statute extends not to it: And there- 


fore, if one is bound to A. in a Statute of 


1000 l. and by a later Statute to B. in 
100 J. B. firſt extendeth, and then A. ex- 
tendeth, and taketh the Land from B. yet 
B. ſhall have no aid by this Statute ; that 
is, he ſhall have no new Execution, be- 
cauſe after the Extent of A. B. ſhall Re- 
enjoy the Land by force of his former 
Execution. x | 


So if the Wife of rhe Conuſor recover Dower. 


Where the Words of the Statute are (de- 
livered and taken in Execution) yet if af- 
ter the Liberate the Conuſee enter (as he 


may) ſo as the Land is never delivered; 


yet he is within the remedy of this Statute 
for he is Tenant by Execution: If there 


be ſeveral Aſſignees, and they all evicted; 


in this Caſe they are within the Letter of 
the Act, and ſhall be relieved, becauſe the 


whole is taken from them; but an Aſſignee 


of parcel of the Land is not within the 


= Where 


3 c OY 
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Where the Conuſee is hindred by taking 
of the Profits of the Land in Execution by 
the Act of God, as by Fire, Water, &c. 
there he is to hold the Land over. Brook 
Sas 125. 2. 1 OY Jae 3 | 
Where the Conuſee is hindred_of the Where the 
Fruit of his Execution, by his own Act or Sonuſee 
Neglect, in theſe Caſes he ſha!l not hold _ _ 
the Land over, nor have any Re- extent. oer, and 
The Debt is 40 - # and he hath IO J. per Ann. where not. 
delivered him in Execution, by which he 
may ſatisfie himſelf in 4 Years, and in that 
time he makes a Conditional Surrender to 
the Conuſor, and enters for the Condi- 
tion broken; he ſhall neither hold over 
nor have a new Execution. 4 Rep. 66. 82. 
Plow. 61. 1 Inſt. 290. By | WP Tp , 0 
Where a Conulee is wrongfully ejected Where the 
or diſturbed, either by the Conuſar hims+ Conuſce | 
ſelf, or any under him, br by a Stranger _ "Ih 
in the taking the Profits of the Land, there I aud ones. 
he may and muſt (if he will be relieved) 
bring his Action and recover Damages, 
theſe damages ſhall go towards the ſatisfacti- 
on of his Debt; for, for this diſturbance he 
ſhall not hold the Land a Day longer, be- 
cauſe the Law gives him another remedy. 
4 Rep. 66. 382. 5 5 3 * ö | 
A Man ſhall not hold the Land over 
the Term by Elegit becauſe the Land 
was deſtroyed by War, that he could 


not take the Profits. Mich. 19 Ed. 1. Exe- 


cution 46. 
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Stat. 21 By the Statute of 21 Fac. c. 24. It is pro- 


Lac. c. 2 vided, That the Party or Parties at whoſe 
new Exe- Suit any Perſon ſhall ſtand charged in 


cution in © Execution, for Debt or Damages reco- 

caſe of C . 2 0 : 

Death, vered, their Executor or Adminiſtrator 
may after the Death of the Party ſo 
0 


charged, and dying in Execution law- 
fully fue forth a new Execution againſt 
the Lands and Tenements, Goods 
and Chattels of the Perſon ſo deceaſed 
© in like manner, as if he had never been 
taken in Execution. „„ 
Execution While one detains a Man's Body in Ex- 
of Body ecution for Debt or Damage, he may not 
and Lands. have any Execution of his Lands. 5 Rep. 65. 

85,85. Hob. 5 3. Aliter on a Statute. 
If the Conuſor of a Statute Merchant, or 
Staple die in Priſon; yet his Lands and 
Goods ſhall be extended for the Debt. 5 Rep, 
89. And the Conuſee ſhall have Execution 

againſt his Heir for the Land. 


Towne Note, It is declared by the Words of the 
Statute 21 Statute of 21 Fac, That it ſhall not extend 
4ac. hall to Land fold bona fide after the Judgment 
not extend, glyen, when the Money raiſed thereupon 
zs paid, or ſecured to be paid to Creditors 

in diſcharge of their Debts 3 
If the Executor of the Conuſee of a 
Statute ſue Execution, and upon the Wil 
the Death of the Conuſor is returned ; and 
_ alſo Inquiſition found of an Extent of the 
Manor of B. of which he was ſeiſed the 
Day of the Recognizance entred, and 
doth not ſay of what Eſtate he was ſeiſed; 


in 


« nA „ 


A 
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Facias ſhall Iſſue forth againſt the Conu- 
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in this Caſe the Executor, or the Executors 


of Executors, if they have received no Pro- 


fit of B. may have Re- extent, although a 
Liberate be executed, for the Eſtate muſt be 
found. Dyer 299. OE EM 

15 H. 7.16. Wherea Man is bound by a 
Statute to pay 40 J. and the Conuſee ſueth 
Execution upon it, and the Land extended 
is rated at 10 J. per Ann. it ſhall be intend» gie rev 
ed by a Common Intent, that in 4 Years after the 
the Party may be ſatisfied, and therefore time of che 
after 4 Years the Conuſor ſhall have a Scire Near 
Facias. 15 Ed. 4. 5. For the Law will not em · 
intend a caſualty without alledging of it; 
and therefore if the Conuſor. will have the 
Land within the Term, he ought to al- 
ledge, that the Conuſee hath levied the Where ic 
Duty by an extraordinary caſualty and mult be 
ſhew it ſpecially. And ſo where the Co- me 
nuſor Sues a Scire Facias, and the Conuſee Cane. 
will hold the Land over, he ought expreſ- path levied 
ſly to ſurmĩſe ſome extraordinary occaſion, by caſualty 
wherefore he could not levy the Duty up- 
on the Land within the Term. Conuſee 
of a Statute makes a Leaſe for three Years, 
yet it may be that the Duty ſhall be levied 
within one Year, and if ir be fo, a Scire 


Where 


ſee and not againſt che Leſſee, for the Law gcire Fac. 
intends that the whole Eſtate of the Co- mall be 2. 
nuſor is not granted, bur that he hath a gainſt Cc. 
Reverſion ; aliter, if he hath granted his nefee _— 
whole Eſtate, for then the Scire Fac ſhall be h Co. 
againſt the Grants. nuſce. 
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When the Conuſee is in Poſſeſſion of the 
Land by Extent, then he is ſaid to be Te- 

. nant by Statute. _ 5 
No if it appear that the Conuſee be 
Writ of overſatisfied, he ſhall anſwer the overplus 
F:nire fac to the Conuſor, and if he will not Account 
ad compu- he may have a Writ of Venire Facias ad 


tand. computandum, in the nature of a Scire Fac. 

In was If the Conuſee his Executor be ouſted 
Caſes the and diſturbed in his Execution by the Co- 
Conuſes nuſor himſelf, or any other during his Ex- 
ſnall hold tent, he may relieve himſelf againſt the 
the Land Piſturber by Aſſiſe or other Action, as an- 


oer. other in the like Caſe may do. And if he be 


evicted or diſturbed by one that hath better 
Right, as by one that hath a former Sta- 


tute or the like; or by the AQ of God, as 


Fire, Water, Cc. in theſe Caſes the Co- 
nuſee ſhall hold the Land over after the 
time of his Extent, until he be fatisfied. 


Aliter, where it is through his own neg. 
lea, as where the Lands are delivered to. 


him on the Liberate, and he after his Entry 

makes a Conditional Surrender of them to 

the Conuſor, and after enter for the Con- 

dition broken, and by this is delay'd; as 
where the Land is worth 191, per Annum, 
delivered to im for 40 J. and he within 

Profits to four years makes ſuch Surrender, in this 
be taken Caſe he ſhall not hold after the four Years, 
upon the for he muſt take the Profits upon his Ex- 


—5 pre rent preſently. Dyer 299. 5 Rep. 87. 1 ul. 


290. 2 Inſt. 355, 396. PR 
Term of If the Term of the Wife be extended 


the Wife upon the Statute of the Husband, the Wile 


extended, 


{hall 
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ſhall have the reſidue after the Death of "IE 


the Husband. 3 Leon. 157. „ 
If the Tenant by the Statute does not Tenant 
levy the Money by his neglect, fo that the ſhall not 


Term expires by effluction of time, he ſhal] bold over 


not hold over. 4 Rep. 67. - Fullwood's Caſe. . 


So if by bad Husbandry. 11 H. 6. 7. If pag Hus 
Tenant by Statute Merchant or Staple ſur- bandry ; - 
render his Eſtate to him in Reverſion, on Nor it he 
Condition, and enter ſor the Condition Surrender. 
broken after the Term expired, he ſhall 
not hold over, for the Surrender was his 
own Act, and he may not by his own Act 
enlarge his Eſtate. 4 Rep. g 2 3 
If the Tenant by Statute makes a Feoff- Nor if he 
ment in Fee of part of the Land in Extent, make a Fe- 
and for this the Conuſor enters into the ment in 
Land, as he may, the Tenant ſhall not hold Sa * 
the reſidue of the Land over his Term, be- Land. 
cauſe he hath loſt the other Land by his 
W FRG al pe 116 Os 
If the Land of the Leſſee for Life or 


' Years be extended upon a Statöte, and 


after part of the Land is recovered in A- 


ction of Waſte for Waſte made by the 


Conuſor before the Extent, the Conuſee 
ſhall hold over the reſidue over his Term, 


until Satisfaction of the Sum Arrear. Aliter 
if the Waſte were made by che Tenant 
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The Law of Exetutions. 


Where the Land is chargeable with two or more 
| gf 794 ments or Recognizances, and 
how a puiſny Fudgment, & c. may be let in. 
judgment. If the Land be firſt extended upon a 
abu then a Statute, and afterward an Elgit upon a 
_ Judgment obtained before the acknow- 
tedgment of the Statute come alſo to the 
Fa the Moiety of the Land extended 
all. be delivered to the Plaintiff upon the 
Ac. Le 19h £0 2 
He who If two Men claim the ſame Land, ong 
Claims by by Extent upon a Statute, the other by a 


133 udgment the ſame Term; he who Claims 


| fiſt Cars. by, the Judgment ſhall be firſt latisfied, 
fed. Nelv. 224. 


If Leſſee ſor Life makes a Leaſe for 


* 


| Suſpenſion Years rendring Rent, and after enters into 


by Leſſee another Statute to F. D. and after he grants 


bor Tears his Eſtate to J. S. by this the Execution 


of the Statute made to F. S. is ſuſpended, 
and during that Suſpenſion it ſeems F. D. 
although he be aſter it in time, may ſue 
and have the Rent in Execution. 19 Fac. 
B. R. Harrington's Caſe, ob raed 
Where the If a later Extent be avoided by an an- 
later Ex- cient Extent, after the ancient Extent is 
tent all ſatisfied, the later Extent ſhall have the 
enter Land according to his firſt Extent, without 
| any Re- extent. 1 Goldsb. 38, 39. and may 
re-enter without ſuing forth any new Ex- 
cution. 3 Tees, 298. by Aland. 


Scire 


re 


The Law of Executions, 185 


Scire facias Was brought by Tenant by Scire fac“ 
Elegit, to avoid a former Extent by a Sta- n avoid & 
tute on the Lands of Smith, and after his, os 
Death, againſt Ter-tenants, the Conuſees 
being ſatisfied by the Profits. Defendants 3 
Plead, One Norbon was long before poſlel- Iſſue on the 
ſed, as Executor of an Aſſignee, (for the Poſſeſſon 
Aſſignment of the Conuſee?s Inteteſt was ct an Al- 
to F. S. under whom Norbon was in Poſ-*8** 
ſeſſion) and the Defendants, or any of 
them, had nothing in the Premiſſes, and 
Iflue is thereon, (viz.) on the Poſſeſſion, 
which is proper enough: The Scire facias 


being to remove Norbon out of Poſſeſſion, 


eſpecially the Profits, not being allowed 
to be received by the Conuſte before Aſſign- 
ment; but when all is received by the Co- 


nuſee it muſt be againſt him; but when 


art is in one time, and part in another, 


| — beſt to bring it againſt both, Alſq there 


can no other Perſon be taken notice of but 

he that is in Poſſeſſion. It was ſaid, the 

Ifſue ſhould be on the Aſſignment, which Iſſue on the 
is the main, not on the Poſſeſſion, for the Aſſigament 
Action only lieth againſt ſuch as had the 
Intereſt by the Statute. Per Hale, Scire Scire fab 


facꝰ muſt be by the Party r to the Co- againſt the 


nuſance as the Conuſee, but the Tenants Conuſes, 
ſhall not be ouſted but by another Scixe 
facias 3 allo the Conuſee pleading the Aſ- 
ſignment cannot be taken notice of unleſs 
in Poſſeſſion. 3 Keb. 15. 27. Brown verſus 


Shalton, Executor, See Cro. anne. 


Macbin | 


againſt the 
Tertenant. 


entred into 
after a Re- 


The Law of Executions, 

Machin enters into a Recogniſance of 
2000 J. to Hind, and after enters into a 
Statute of 1col. to Dean, Dean extends his 
Statute upon the Mannour of D. which 
was Machin?s, he alſo having divers other 
Lands; after Hind ſues Execution upon his 
Recogniſance, and had the Moiety of the 
Mannour of D. firſt delivered to Dean in 
Execution, but omits divers other Lands 
out of his Extent, which were Macbin at 
the time ofthe Recogniſance. Whereupon 
Dean brought Audita Quer againſt Hind in 
B. C. and had Judgment, which was affirm- 
ed on Error brought in B. R. for Dean be- 
ing in by Judgment, and upon Title by 
the Extent upon the Statute, ought to have 
his Land liable to the Extent upon the Re- 
cognizance, pro rata, and for that Hind 
ought to have included all the other Land 
of Machin in his Extent, as well as the 
Lands of Dean. But if Dean had not had his 
Land by Title, but by Diſſeiſin, or other 
tortious means, though he ought not to be 


relieved by Aud” Quer, Yet Q,If Hind ought 
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to have had Scire facias againſt Dean be- 
fore that he removes his Poſſeſſion, be- 
cauſe he is in by Title. Nlu. 12. Hind 

verſus Dean. Cro. Elix. 292. Coke Entr. 226. 
2 Anderſon, e 
As to Aſſignment of Statute to the Queen, 

vide Prerogative. Er ad 


—— 


Extent 
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The Law of Executions. 


. Extent ſuſpended. 


2 k Garaway and Harrington's Caſe more fully 
reported by Cro. Fac. 3535 | x 
Debt brought on a Leaſe for Years made 


by Sir Jobn Harrington to the Defendant ; 


The Caſe was, Sir William Cokein, Conuſee 
of a Statute, takes a Leaſe for Years of the 


187 


* 


Reverſion and Rent reſerved upon the 


Leaſe for Years, Leſſee Attorns, the Co- 
nuſee aſſigns over this Leaſe for Years: 
Harrington afterwards being Conuſee of a 
puiſny Statute, extends this Reverſion and 
Renty and afterwards Colein, by vertue of 
the elder Statute, extends this Reverfion 
and Rent. Per Cur, the firſt Conuſee by 


acceptance of the Reverſion and Rent, and Extent is 
aligning it over, the Extent is thereby ſu- vbat Cafes 


ſpended during that Term, and the ſecond 
Conuſee might well extend it againſt him. 


When the Plaintiff had once lawfully ex- 


tended, and the Land delivered him in 
Extent, he may avoid in this Action by 
pleading the Extent in a former Statute, 
and ſhall not be put to his Audita Querela, 
for the ſecond Extent never was lawful,' 
but was ſuſpended by taking the Leaſe, and 
the Plaintif having well extended may 


well maintain this Action. Cro. Fac 477. 


Harrington and Garaway, And in fo. 569. 


Error was brought in the Exchequer Cham- 


ber, for that the Declaration did not com- 
prehend ſufficient Title, foric was ground- 


$ ſuſpends 


ed. 


188 The Law of Executions, 
Extent al- ed upon an Extent, which ought always to 
ways to be be by Inquiſition, and the Sheriff himſelf, 
mon. without an Inquiſition, cannot execute it. 

And here it is not that the Sheriff return d 
the Inquiſition, but that the Reverſion and 
Rent were delivered in Extent, and it was 
he'd to be an incurable fault. 
Tho. Clopton ſeiſed in Fee acknowledged 2a 
A Judg- Statute Staple of 2000 J. to Andrews. 14 
— and Car. 1. In 16 Car. 1. a Judgment was ob- 
a a "Fs | 
- tained againſt Tho. Clopton in B. C. of 200 1, 
at the Suit of Lucas. The, Clopton dies, le- 
ving mg Clopton his Son and Heir; the 
Conuſees ſue an Extent upon the Statute, 
and in the Writ there are theſe words, 
niſi alicui heredi infra ætatem exiſtenti jure 
bereditario deſcenderint. Upon this Writ the 
Lands are extended, and upon that a Li- 
berate in 1651. In 1657. Lucas upon his 
a Judgment takes out a Scire Facias againſt 
the Terre-tenants, and afcerwards took out 
Statute a- Elegit againſt theſe Lands of Clopron. Fobn 
=_ gainſt one Clapton when the Extent upon the Statute 
= 8 was taken out was Under-age, when the 
= totally Judgment and Elegit was he was of full 
void, and Age; The Queſtion was, Whether this 
leſ in a Extent upon the Statute being made du- 
puilney ring Fobn's Minority be totally void, not 
Juogment. Only againſt the Heir but againſt all others. 
Per Cur, It is totally void, fo that Lucas 
1 tho” after the Extent is good 
and not voidable: It is fo void that any 
Stranger may take advantage of it; for 
the Sheriff had no Authority to extend 
theſe Lands diſcended to the Heir, and 
1 Aſſize 


J 
; 

| 

1 
r 
d 
d 
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Cbe Lam ok Executions. 
Aſſize or Treſpaſs lies againſt the Sheriff 


for extending; and its all one tho' the 
Heir conſent to the Extent upon the Sta- 
tute, and one may renunciari juri pro ſt Intro. 


duc? ; yer he could not quit the right be. 


longing to another which is Lucas : Here 
is no Right gained by the Heir, but pre- 


ſerved to the Heir; had it been a right 


newly inveſted he might have waved it. 
Cart. Rep. 18. Reit and Cloptons Cale. | 


If one acknowledge a Statute, and af- 
ter judgment is had againſt the Conuſor; 


the Statute ſhall be preferr'd, but not a- 


gainſt an Executor. 1 Browal. 37. 


Execution and Extent in reference to the King 
Prerogative, Preference; and of Aſſignment 
| of Recognizances to the King, and by bim. 


before the Judgment, F. Aſßgns his Bond 


the other the or 


Debr aſllgned ro the King. Per Cur?, The ferred. 
King {hall not be preteri'd ; the Stat. 33 H.8. Stor. 11 


abridgeth che King's Prerogative ; the H. 8. 
King Debt ſliall be preferred when it is 


in equal Dezree, and not otherwiſe, and 


here the Subjects Title is Prior to the 


King's 


190 The Law ol Executions, 


King's, and executed. 272 Cecills Caſe, 
5 


and Dyer, Stringfellou s Caſe. The ſecond 
eſtion was, Whether any of the Lands 


are liable to the King's Debt, for that 4. 
hath taken all the Land, whereas by his 


ſecond Elegit he ought to have taken but a 


Extent: Moiety of a Moiety. Per Cur', The two 
ho to be Myjeties being extended upon the two 


madee Judgments are well enough, becauſe the 


wy "age Judgments are of the ſame Term and of e- 
Moiety. qual Date. 2 Inf. 55. Hard. 91. Attorney | 


General Yelv. werſ. Andrew. Vide- 38 Elix. 
Cogan and Hunt. 9 Fac. B. R. Burnham's Caſe 
to the contrary. 


OneinEx- If one be in Execution for the Debt of 
ecurion for the King, he may not afterwards be taken 
the King jn Execution for the Debt of a Common 


. Perſon, becauſe the Body is entire, and 
in Execu- the King hath no Peer within his Realm: 
tion for the Dyer 297. Rol. Rep. 302. 885 : 

Debt of a The Law favours the King in his Exe- 


: | Subject, cutions for his Debts had in reſpect of 


the Lands, Goods and Body of the Debtor, 

as to his Goods. 3 Rep. Sir W. Harbert's Caſe; 
Hob. 111. 7 0 e 

King's If che King had Execution againſt ano- 

Preroga- ther upon his Chattels, this ſhall not have 

tive as to relation to the Chattels Perſonal at the 

So. time of his becoming in Debt to the King, 


nor to the time of the Writ brought by the 


| King; and if they are fold bone fide before 
Execution, and after Judgment for the 
King, they ſhall not be put in Execution. 
8 Rep 174. but by the Award of Execution 


they 


The LawM Executions, 191 


they are bound: Rep. 177. as for his Land. As for 
2 Inf. 204 4 255 56. 4 e Lands. 
All a Mans Lands ſhall be ſeiſed on 


Obligation aſſigned to the King, but the 
Obligee himſelt could have but a Moi- 

ENT y. | = 4 | | | 

: fy for the Body. Dyer 197. 296. Body. 

Body, Lands and Goods are liable at pebt af: 

once for a Debt aſſigned tothe King, tho' figned to 

not to the Subject, to whom the Debt was the King. 

| originally owing. Vide Hardr. 25. 

Sir V. Fleetwood poſſeſt of an Houle, &c. 

was Receiver General for the King, and 

enters into 20 Bonds of each 2004 to make 

Vearly Account, &c. and ſo became in- 

debted to the King, and afterwards bargains Where the 

and ſells the ſaid Leaſe to J. P. who en- Sale of a 

ters ; the Sale ſhall bind the King being g 

but a Chattel, and the Sale was bens fide, Kg. 

and no Covin. 8 Rep. Fleetwood's Caſe. 


Tho the King's Debtor be in Execution g,,,, 2, 
by his Body, or his Land for the King, yet Ed. 3. c. 7 
the Subject may alſo taken him in Execu- explained. 
tion by his Body, or the Stat. 25 Ed. 3. c. 1 3. 

(where it is ſaid, that the Subjects Execu- 
tion ſhall ceaſe till the King is ſatisfied) 

is to be intended of Executions by which 

the Ring ſeiſerh Lands or Goods, but the 
Body is tout à tout. 2 Rol. Abr. 158. Hob. 

| 160, Shbirley's Caſe. | NE TE. 

If the Conuſee of a Statute dies Inte- 
ſtate, and Adminiſtration is granted to 
his Wife, who takes FJ. S. to Husband, 
who becomes the King's Debtor, the . 

4 | | tels 
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192 The Lam ot &xecutions. 


the yearly 


tels which F. S. had in right of his Wife 
as Adminiſtratrix, ſhall not be extended 
for this Debt of the King. Butcher and 
Roger. 2 Rol. Abr. 158. . 
ecognizance of 1000 J. was acknow- 
ledged by J. S. to Comb, 20 Elis. and after- 


wards, 26 Eliz, the ſaid J. S. was bound 
in Recognizance to Mabb in ioco l. 27 


Eliz. Wall and Green, Executors of Comb, 
ſued Execution of the firſt Recognizance, 
and the Land cf the Conuſor was eftended 
at 20 l. per Annum: Afterwards Mabb was 
Outlawed, by which the Recognizance to 
him came to the Queen, and Proceſs of 
Extent iſſued for the Queen, and it was 
found that the Conuſor had nothing but 
the Land extended by Wall and Green, and 
that it was worth above the 20 J. it was 
extended at (40 J. per Annum) hereupott a 
Scire facias was awarded againſt Wall and 
Green, to anſwer the Queen for the Sur- 
pluſage above the yearly value that the 


Extent was. And they pleaded their firſt 


Extent by Inquiſition, and that they were 
Tho Lands not yet ſatisfied. Per Cur, the Queen ſhall 
be extend= not have any Surpluſage; for by the Ex. 
ed above tent they had an Intereſt and Term in the 
value, vet Land, which ſhall not be diveſted by the 
value, yet V3, | 
the Queen finding the Surpluſage afterwards, and the 
ſhall aot value is not material; for though now it 


have the he of ſo great value, yet it may be of lels 


Orverplus. value before the time of the Extent incur- 


red, and the Conuſee is to bear the hazaid, 
and the Queen hath no ſuch Prerogative 
to diveſt it from the Subject, it * 

ui 


Cube Law of Eretutions: - 


fully veſted in him, eſpecially this Debt ac- 


 crewing to the Queen by a common Per- 


ſon. Cro. Elix. 265. the Queen againſt Mall 
and W ER STEEL tz 
But if the Land had been extended at the 


Suit of the Queen, then the Execution of 


the Queen ſhall hold place, though it were 
a Statute of puiſny date. 


Where a ente acknowledged | 


by a Subject is aſſigned to the Queen, it 
hath been a Queſtion, if all the Lands of 
the Conuſor ſhall be extended, or but a 
moiety; as it: ſhall be at the Suit of the Cor 


| nuſee, himſelf. And, per Cur', all the Lands 


ſhall be extended. 3 Leon. 240. 


On Extendi fac on a Statute Staple, the 
Sheriff took the Lands of the Defendant, 
and fold the Goods, and returned the Ex- 

tent in Chancery; afterwards a Writ of Pre- 


rogative iſſued forth, that the Sheriff ſhould 
firſt levy the Debt of 100 J. for the King, 
and he was driven to execute the Preroga- 


193 


tive Writ, for that till Liberate no Property Till Libe- 
was in the Conuſee. Quere, if upon Extent * no 


they are not in the Cuſtody of the Law 


mn 


property 
the Co. 


for the Party, and therefore priviſedged nuſee. 


from all other Executions. Dyer (9. 
It was found by Inquiſition, that L had 
recovered in Action on the Caſe for Words 


againſt F. 4. 875 L afterwards F. A. and 
E 


E. A. purchaſed Land in Fee, and alien- 
ed it to Jobn Dearth. Y. was Outlaw'd, and 
fo his: Debt became forfeit to the King; 
the Quere was, If the King ſhould. have 
Execution of the moge of the * 9 


44 * 


194 The Lain of Executions. 


By prero- F. A. or the entire moiety ; and it was re- 


gative the folved he ſhould have the entire moiety, 


entire though 7: ſhould have had but the moiety 


moiety of the moiety, and _ his Prerogative, 
us 


Cro. Tac. 513. Le Roy v 


Scacc“. 


FJobn Death, in 


Extent, whether Sued in the Patentee"s Name 


or the King's. 


6. ＋ recovered againſt Alen 400 l. Da- 
patente mages in Action on the Caſe, atrerwards 
of the G. T. being Qutlawed in a perſonal Action, 
King of died. Queen Eliz. reciting that he was 
Goods out-Outlawed and dead, grants all his Goods, 
greg MY Chattels and Debts to Fr. Anger, to the uſe 
Sac in his of A 7. afterwards Fr. Anger by Deed aſ- 

ſigned that Debt and Judgment to Tyne, 
and notwithſtanding an Extent iſſued in 

the King's name to extend all the Land 

which Allen had at the time of the Judg- 

ment. Quere was, Whether after this Aſ- 
ſignment of this Debt by the Queen the 
King may extend in his own Name for the 
Benefit of the Patentee, and the Patentee 
thereby might have the Suit in the King's 
Name. Per tot Cur, As _ King's 3 
AT; a Thing in Action is good enough, fo this 
» + "Wy Debt 'which is Forfeited to the Kiag by 
King's the Outlawry of J. is well granted, and 
Debt by a the Grantee may have Benefit to levy this 
"fon jn Debt in his on Name as if the King's, tho 
11 he hath not any word in his Grant to ſue 
in the King's Name; but the Aſſignment 

over by Anger to Twyne is void. Cro. Fac. 
By * 7 179. 
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199. The King werſus Twyne. For there 
cannot by Law be any Aſſignment made by. 


any common perſon of his Debt. 


Tenant in Tail is bound by Recogni- 


zance to J. S. and then dies, his Iſſue doth 
alien, bona fide, the King ſhall not extend 


1. Before that Statute the King could 


bl = 


in Tail for the Debt of the Anceſtor, be- 


not extend Lands in the Hands of the Iſſue 


cauſe he was bound by the Statute de 


ul 


Dons. * EK ant 0 Ng 
2. By that Statute Lands are extendible 
in the Hands of the Iſſue in Tail for Debt 
due to the King by Judgment, Recogni- 
zance or Obligation, or other Specialty; 
and other Caſes are out of the Statut. 
3. The Alienee bons fide is not within 
the Statute ; he is favoured as a Purchaſer, 
and he is a Stranger tothe Debt; and comes 
in upon good Conſideration, and Benefit is 


given againſt the Iſſue in Tail which was 


not before. 5 „ S 
4. Debts due to a Subject, and forſeited 


to the King are not within the Statute, for 
they are not due to the King by any of 


the four ways. 7 Rep. 21. Lord Anderſon's 
Gaſe. „ agen ES 


F. in conſideration of Marriage of his 


Son E with M. &c. Levies a Fine to the 
uſe of himiſelf for his Life, and afterwards 


to the uſe of F. his Son, and M. in Tail 


Special; afterwards F. the Father acknow- 
ledgeth a Recognizance tothe Queen and 


O0 2 died, 


195 


Stat. 33 


theſe Lands by the Statute of 33 H. 8. —— 


1 96 Che Law of Executions. 
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died, his Wife died, and now the Mannor 
is extended for the Queen's Debt by Stat. 
33 H. 8. Quer. Whether the Lands are charge- 
able by the ſaid Statute. Coke, They are 
not chargeable; the words are, which An- 
ceſtor was, is, or ſhall be indebted to the King, 
ſhall not be intended after the Gift made; 
for if he firſt convey his Land and afterwards 
becomes indebted, it is not within the; Sta- 
tute, the Statutes ſhall be intended of future 

' Debts after the Statute, (of the Gift of his 


to the Son, but in conſideration of Mar- 
riage. Poph. contra, and Egerton. The Father 

ives to his Son and Heir, it is within the 

tatute; and yet here is conſideration (vis.) 

of Blood, rh” afterwards as Cołe reported; 

the Son and his Lands were diſcharged. 
JJJͤ % HSE 

If Conuſee ofa Statute Merchant ſue Ex- 

_ ecution againſt the Conuſor, and the She- 

riff returns, that he had extended the Lands, 

but doth not return that he had delivered 

them to the Plaintiff; and upon this comes 

one for the Conuſor, and faith that he was 
WhereEx- Debtor to the King, and had a Writ out 
ecution to of the Chancery, rehearſing that he was 
ceaſe till Debtor in the Exchequer, and prays that 
* Execution ſhall ceaſe until the King's 
levies, Debt be levied; in this Caſe the Conufee 
ſhall not have Execution for Body or Lands 
until the King's Debt be levied. 41 Ed. z. 
tit. Execution 38. but Proceſs ſhall continue 
upon the Roll until the Debt be levied. 


* | 
4 ! 2 Anceſtor;) this Gift was not a meer gratuity 
' 


\ 


Curſor 
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Curſon acknowledged a Statute to Star- 
key, and afterwards he acknowledged a- 
nother Statute to Hamden, who afligned _ 
the ſame to Fitton, who afligned the ſame 
to the Queen. Starkey ſued forth Execu- 
tion upon his Statute, and thereupon - the 
Land of Carſon is extended, and he hath 
a Liberate of it, per omnes Barones. It Star- Where and 
Ley had Execution upon his Statute before in whac 
the Queen, his Execution ſhould ſtand a- Caſes the 
gainſt the Queen, and the Queen ſhould es 
not put him out: And it was further a- gan ava 
| greed by them, That if A. recovers a Debt before the 
| in the Common Pleas, ſo as he hath Title to Queen. 
ſue forth Execution by Elegit, and the De- 
fendant ſells his Lands, and afterwards A. 
Aſſigns his Execution to the Queen, that 
the Queen ſhould not have Prerogative a- 
gainſt the Feoffee to have Execution of the 


whole Land. 3 Leon. 328 and 240. Cur- 
2 Aſſignment of a Statute to the King. | 

B. was indebted to C in 2000 l. C. made 
L his Wife Executrix and died, ſhe Marries 
x with F. who was indebted to the King by 
8 Bond, he and his Wife by Deed inrolled. 

80 14 Jac. in Cur. Ward. Aſſign to the King 
1 that Statute for the Payment of the ſaid 
0 Debt, and whether this Aſſignment were 


good or void by the Statute of 7 Fac. which 
Enacts, That no Debt ſhall be aſſigned to 
1 the King by his Debtor, Accountant, or 
%%%%CCC * . 


198 The Law of Executions. 

Star. 7 other than ſuch Debts as did before Origi- 

Jac. en- nally grow due to the King's Debtor or 

| An. of accountant bona fide , and that all other 
went of Aſſignments ſhould be void. Per Cur?, This 

Debte to is a good Aſſignment, for tho? this Debt is 
the King. not due to him Originally, but in right of 

his Wife who had it from her Teftator ; 
pet foraſmuch as they have the ſole Inter- 
e.ſt therein, and the Baron who is the 

King's Debtor diſcharged it by his Releaſe, 

It was refolved, That it was all one as it 

it had been made to him in his own Name, 

and within the intent of the makers of that 
Act to be afligned ; for the intent of the Sta- 
tute is only to reſtrain Aſſignments of Debts 

. which are not due to the Debtors them- 

ſelves, but afligned to or by them to other 

Perſons, and Proceſs was awarded for. the 

levying thereof. Cro. Fac. 524 Fawne's 

It was a Queſtion in Sir FobhnWeb#'s Cafe, 

If the King may take Extent of Land in 

B. R. or that it ought to be levied by E- 

ſtreat into the Exchequer. Pal, 167. 


* 
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Of the Liberate. S ale of a Bankrupts Goods 
© after the Liberate. The nature of a Writ of 
5 ent. Execution + the Liberate where 
good tho? not returned. And ſo of other Ex- 
ecutions wi Elegit. And by. Diverſity 
between 4 Liberate and a Cap' ad Sat, 
and aScire Facias, and Habere Fac? Poſ- 
ſeſiionem. Where the Conuſee may enter 
without @ Liberate. Where and in what 
| Caſes a Re-extent ſhall be or not. In what 
| Caſes, and for what Reaſons ſeveral” Ele- 
gits may - ſued out one after the other. 
How the Sheriff ought 10 give Poſſeſſion on 
Elegit. Into what County the 4 to be. 
Trial. Eje&ment not to be brought till the 
Elegit filed. Where in Evidence. he muſt 


8 
TTHE Liberate puts the Conuſee in a- 
cCieual Poſſeſſion: If an Extent be 

made upon a Leſſee for Years, the Leſſee 

aſter a Liberate to the Conuſee may plead 

an Eviction, and not before the Liberate; 

the Conuſee after the Liberate is capable of 

a N Hp to enlarge his Eſtate. 1 I=#. 

I. and M. Joint-traders were bound to The Sale 
the Defendant in a Statute for a Debt, and of a Bank- 
being forfeited he ſued an Extent dire&ed.ropes.. 
to the Sheriffs of London, and that by vir- . 
tue of that Extent they extended the Goods z but 
8 0 4«;ͤ;—f 
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extended and returned the Writ and Inquiſition into 
before he Chancery; afterwards L. and M. became 
2 * Bankrupts ; afterwards the Defendant ſued 

anruft. a Liberate upon that Extent, and the Goods 
the ſame Day were delivered by the She- 

riff according to the Appraiſment in the 
Extent; after this the Plaintift and others 

ſue out a Commiſſion of Bankrupcy, and 
the Commiſſioners ſell theſe Goods to the 
Plaintiff, Per Cur, The Goods extended 

before they became Bankrupts, and deli- 

vered by the Liberate after they became 
Bankrupts could not be ſold by the Com- 
miiſioners, becauſe they being extended 

are quaſi in Cuſtodia Legis: And tho' by the 

Extent the Conuſee hath no abſolute In- 

tereſt, nor Property in them until the de- 

livery by the Liberate, and at the return of 
the Writ may refuſe them for being over- 
valued; yet that is for the advantage of 

Exten: the Gonuſee. For the Extent is a Copias 
in manus noſtras ut eas Liberar facias, and 
Goods they be as Goods gaged or diſtrained , 
Pawned, Which cannot be forfeit by Outlawry, or 
not to be taken in Executjon from the Party, who 
Alen ia hath them in Gage or by way of Biſtreſ 
Tu © without Payment of the Money; alſo 
when the Writ of Liberate is ſued out, it 

hath relation to the Writ of Extent, and 

they be quaſi but one Extent ; and the 
Goods are ſo bound by the Extent and Ap- 
praiſment, neee no 2 _oy 

The nature more property in them, but ſecundum quid 
Ie Wil and not implicib, that is, if the Conuſor 
f Extent. refuſe to accept them, for it is a an 
CE FBS one fr OJ + x»... - 4. WS 


Record; the Liberate ougbt to 


4 — „ r heir” 
va" * , — % N Fe 
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ſey's Caſe. 
One ſeiſed in Fee acknowledges a Re- 
cognizance of 250 J. to the Chamberlain 


of London for Orphanage Money, and af. 


ter he acknowledgeth a Statũte Staple to 
Sir Tho. R. Sir Tho. ſues Execution on the 
ſaid Statute and Liberate : The Sheriff de- 


livers the Lands, but no Liberate returned, 
and it was therefore ſaid the Execution 


was not duly made, for that Tenant by 
eee Bern is Tenant T7 matter of 
e returned 
otherwiſe he ſhall be Tenant by Matter of 
Fact in Pais, Alſo it was ſaid the Liberate 
ought to be returned, or otherwiſe the time 


of the Liberate executed doth not appear, 
and the term of the Conuſee ſhall commence 
from the time of the Liberate executed. 2. 


It appears by the Liberate, that rhe Conu- 
ſee ſhall be ſatisſied all his Cofts and Da- 
nages, which tunc (vix.) the 


* 


delivery of the Land delivered to the Co- 
nuſee ſaſtinuiſſet, ſo that the time of the de- 
livery is material, and ought to appear of 
Record. 3. If the Terre-tenant ſhall be 
put to ſue a Scire Facia after the Extent 
; OO | bears 


j 


time of the 


201 
onal Writ to deliver them to the Conuſee 
it he will accept them, and when he ac- 
gepts them they are bound ab initio. Cre. 
Car. 148. : Audley and Halſey's Cale. TH 
An Under-Sheriff took an Obligation 0, ... 
| for his Fees for an Extent ſerving before pet ©. 


the Liberate: It was held not allowable, he Extent. 
ought to have ſtaied till the. Liberate, Bump- 
fed and Bathurſt cited in Audley and Hal- 


N 
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incurred by courſe of time, the Ziberare 
ought to appear of Record, fo that it may 


appear to the Court that the time is paſt. 


Execution 4» It would be perillous to purchafers, for 


of the Li- they cannot know of Execution by any 
berat good Search, if the Execution does not appear 
abo not of Record. But per tot. Cur?, The Execu- 


EEG. tion of the Liberate is good enough, altho' 


the Writ be not returned, for the Writ is 


not Conditional, but hath theſe words, Er 


qualit hoc pracepr, & c. and is more ſtrong 


than the Caſe of Cap ad Sat' for there are 
words Conditional, and yet the Execution 
And ſo o- is good althò the Writ be not returned; ſo 


aber Writs js Hab fac ſeiſinam, and generally all other 
of Exec= Writs of Execution which are final Pro- 


i pt 1 1 
=. Al ceſs, and after which no Judgment is to 
iven nor no other Proceſs : And this 


Zlegit, and 

7 Cafe is not like the Caſe of an Elegi, 

where Inquiſition is to be taken, for there 

the Writ onght to be returned to the in- 

tent that the Coure ſhall ba upon the 
ſufficiency, or inſufficiency o 

ſition. 4 Rep. 67. Fullwood's Caſe. _ 

. Leſſee for Years was obliged to pay his 

to Debt Rent: In Debt upon it he Pieaded, That 

2w Rent. the Leſſor was bound in a Statute, and up- 

; on that an Extendi faciar was awarded to 


ſeiſe the Lands and Tenements of the Leſ- 


ſor into the Qieen's Hands which was ex- 
ecuted accordingly ; and upon that a Li- 
berate was awarded, and mean between 
the Extend; fac returned, and the Liberate 
awarded, the Rent was incurred, for which 
he is chargeable to the Queen and de- 
5 e mands 


n 
the Inqui- 
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mands Judgment. Curia contra, For before No Land 
the Liberate awarded Nibil operatur, for he ſeiſed into 
remains always Tenant to the Leſſor, and *heQueen's 
chargeable to him for the Rent; and the nde 


A e þ berate a- 
Writ before is but of form when it ſpeaks dd. 


* 


of ſeiſing into the Queen's Hands, for it 
was never ſeen that Lands were ſeiſed upon 


. that Writ. Cro. Elix. 46. Plains Caſe. 


Till Liberate no Property is in the Co- 
nuſee. Vide ſupra, Dyer 69. 
There is a diverſity between a Liber and Diverty 


a Cap ad Satisfaciend' and a Fieri Facias, for berweena 


the Writs of Ca. Sa. and Fieri Facias are Liberate, 
Conditional; Ira quod Habeas Corpus, or Ita 

quod Habeas denarios hic in Curia; but con- 

trary in the Writ of Liberate and Hab fac 
Seifinam, for in ſuch Writs there is not any 

ſuch Clauſe, and therefore if ſuch Writs 

be not returned, the Execution done by 

virtue of them is good enough. 1 Leon. 279. 

2 Leon. 49. Penruddell and Newman's Caſe. 
| Liberate of a Judgment or Recognizance, How much 
is to have the Moiety of the Lands; bus n 
upon Statute Merchant, Statute Staple or 1 
Recognizance in nature of a Statute Staple a judgment 
the whole Land; but after the Execu- or Recog- 
tion in theſe three Caſes of the Statute nizunce, 
Merchant, Staple and Recognizance, in 9 


1 h 
nature of a Statute Staple returned, the Somme. | 


Conuſee may enter without any deliver 
„the Sheriff by force of the Liberare. 


* 


If 
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Where the If the Conuſee of a Statute ſue an Ex- 


Conuſee tent, by which the Lands of the Conuſor 


may enter are ſeiſed into the Hands of the King, and 
into the 
Land after 


and Candiſh's Caſe. SO 
Where vp. Upon Elegit, if the Sheriff takes Inquiſi- 


on Inquig. tion, altho' the Sheriff doth not deliver 


tion Elegie, the Land to the party Plaintiff; yet the 
the Plain- Plaintiff may enter preſently after the In- 


tif my quiſition taken, before the return of it to 


* the Court without any Liberate to him di- 


reed. 1 Rol. Abr . 738. g Liſter and Brom- 
* . a EY 

It upon an Extent upon a Statute Staple 

8 againſt B. at the Suit of A. the Sheriff ex- 


Staple, and tends the Lands and takes the Goods, and 


a Wric of ſeiſe them into the King's Hands accord- 
Preroga- ing to the Writ, but he doth not make Li- 


tive iſſues | 1 * 
be fore the very of them 3 and after a Writ Preroga- 


fr Ex- tive iſſues out of the Exchequer, rehearſin 
rent re- the King's Prerogative to be firſt ſatisfied 
iucned. of his Debt, and commands the Sheriff to 
levry the Debt which B. owed to him, viz. 
1007. cf the Goods of the Debtor, and it 
he had not ſufficient then to extend his 
Lands, and this Writ is delivered to the 
Sheriff after the return of the firſt Writ of 
Extent, bur it was not returned at the 
Day ; In this Caſe the Sheriff ought to 
execute the Extent for the King's Debt, 
becauſe the property of the Lands and 


after a Liberate is ſued, the Conuſee may 
Elegit ſued after enter into the Land before the Bibe- 
and before rate executed, for this Liberate is a ſuffici- 

Irs execu- ent Warrant for his Entry. 1 Rol. Abr. 737, 
_ ted. 738. Butler and Willis, and Sir Tho. Gerrard 


E 
ti 
to 
av 


re. 


if 
me 


ay, 1 * 7 
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Goods was not in A. before they were de- 
livered to him by a Writ of Liberate, and 
therefore liable to the King's Extent. Dyer 
62. StringfeHow's Cale. 55 
Alfter the Death of a Conuſee in a Sta- 4. 
tute his Adminiſtrator ſued forth an Extent, rammed 8 
and the Liberate being returned he made Conuſee 
an Aſſigment of the Land without an actu- upon Ex- 
al Entry, without executing the Deed pp- bent and 
on the Land. Per Cur', This Aſſignment is LO 
not good, for by the return of the Liberate ſigamentat 
the Adminiſtrator had no right, only a poſ- the Land 
ſeflion in Law, Quouſq; de debito fuerit ſei ill, and 
fans: The proper way had been to bring vy. 
Ejectment upon the Liberate to recover the 
Poſſeſſion, and then the Aſſignment had 
been good. Vide Plow. 423. 1 Inſt. 270. a. 
4 Mod. 48. Hannam and Woodford's Cale. 


OY ER ITENT 

: Mbere, and in what Caſes a new Elegit 15 

; ts „ „ 

3 /G. 

a | Notes After one Elegit returned, they 

: cannot have another Elegit without Con- Contin⸗ 


* WU tinuance: But per Cur, The Courſe is not ances. 

it W wn ontinuarices on the Roll, but 

to make Continuances on the Roll, but 

awards ſeverally: And per cur, If Nibil be 

of {returned he may have a new Elgit, but if one Acrg 
it an Acre be returned he can have no 

* note ne 


nd © 8 ns A Re- 


returtt- 
ed. 


A . 


The Law of Executions. 
A Re-extent may be granted as well for 
the Plaintiff as the Defendant, if they 
come at the Day that the Extent is re- 
turned. 2” DR. 
Several Elegits may be ſued ont one after 


Writ. . 


Hp of the dere A 


befect in 
recital of 
the Wrir. 


Return of 


the Zlogit. 


Sheriff 
dught to 
givePoſſeſ- 
fion on E- 


lager. N 


Of executing it by the Sheriff. 


Elegit iſſued out afrer Judgment, and the 
Writ recited the Judgment, quod Elegit Ex- 
ecutionem of the Goods and Moiety of the 
Lands, but the Writ omits theſe words, Er 
medietatem terrarum & tenementoram prædi- 
dor, and it could not be amended, bur he 
was put to his new Elegit. Cro. Car. 162. 
Walker and Richards, becauſe the Sheriff 


had no Warrant to extend theſe Lands. 


It was returned upon Elegit that the She« 
riff delivered Medietatem terrarum & tene- 
mentorum in Extent, and after the Filing 
and Entry of it upon the Record, the 
Plaintiffmoved to quaſh it, becauſe it was 
inſufficient ; for the Sheriff ought upon 
ſuch Execution to deliver the Poſſeſſion 
by Metes and Bounds. Per Holes, in as 
much as it appears by the Record to be 
void, it ſhall be quaſh*d ; as if upon Eject- 
ment to recover Poſſeſſion upon ſuch a Re- 
turn, it appears upon the Evidence, that 
there was more than half the Land deli- 


vered, this ſhall be avoided. 1 Vent. 259. 


Inquiſition 


extend; facias, on diſcovery of more Lands 
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Inquiſition on an Elegit was quaſh'd, be- 


cauſe the delivery of the Sheriff is ſhewed lt mult be 


to be of ſo many Acres; though thoſe Te- expreſly a 
nements deliver'd were a Moiety, or deli- Niobe. 
vered as a Moiety, yet it's ill, though the 
Computation of the whole be certain, and 
the Lands delivered appear to be but a 
Moiety. 2 Keb. 5 34. Powell and Harris. 
e was partially executed on the Oath pardaſy 
one Witneſs, the Jury extend 1504 per er. 
Ann. at the value of 4 Nobles. Per Cur, This 
is no Cauſe toquaſh it; contra, if he had ex- 
tended three Parts fora Moiety. And here 
they cannot force the Extenders at the Re- 
turn of the Writ as one may do upon a 
Statute 2 Reb. 153. * 


Upon Elegit of more delivered by the Of more, is 
Sheriff, it is void for the whole, x Syd. 91. void of the 
In B. R. it was pray'd to have an A, be. 


after the Filing of the former, as is uſed in 
B. C. and ſo of diſcovery of Lands in other 
Counties; for this Court hath no Juriſ- 
diction till Filing the Return. The Court No Re-cx+ 
and Clerks agreed, That on an Elegit in wu can be 
this Court no Re- extent can be in the ſame men 
County. 2 Brownl. Pl. 47. dren 
Reeling and Twiſder laid, the ſame Law 
is in Extent on a Statute Merchant. A where the 
Statute Staple is never returned in B. C. Stamme 
nor in B. R. but into the Petty Bag. And Staple ic t 
it was held in Kinefon's Caſe; in 1656. and be return 
adjudged in B. C. in Ejectment, that before 
Filing a Teftatwm lies upon the Return into 
8 3 : TD 5 f ö all 
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all Counties, but after Filing the Debt is 


gone. 2 Reb. 314. Wares and Ajſhford. _ 
Statute Staple was certified into the 


Chancery at Exon, and Extendi fac there 


awarded, returnable in B. R. and the Ex- 


tent Filed, no Re- extent ſhall be after; 


though more Land is diſcovered. Syd. 
FETT . 3 
One recovered Debt, and had Elegit in 
Aſter the Com Menmouth, upon which the Sheriff re- 
Tear be turned that he had no Goods or Chattels, 


may have Lands or Tenements Within his County 


ee * whereof he might make Execution; and 


agother 2 e quan was prayed and had for the 
Elegit. Plainti 

; that before the Year ended he can have no 

manner of Proceſs to have Execution; but 

after the Year ended he may have a Scirt 

facias, and after that another Elegit. And 

Seren it was held, That he may ſue ſeveral Writs 

Writs of Of Elegit, (vix.) in every County one Elegit 

Elegit into of the entire Sum. And Dyer ſaid, That 

ſeveral the Plaintiff may divide his Execution. As 


Ea if a Man recover 20 l. he may haye in one 


divide his County An Elegit for 5 J. & c. More, Caſe | 


K reœution. 8 3. Earl of Worceſter's Caſe., 
Vide Goodyer and Ince's Caſe. 
It appeared not in what County the 
Lands extended were, but Monmouth being 
in the Margine, and the Writ directed to 
the Sheriff there, and the Return by him, 
it ſhall be intended in Aonmourb-ſhire, an 


— — ” 


the Court would not quaſh it. 


againſt him. And it was held, 


wE * 
ia 
4 
n 
. 


% AY » Done in Ss 


In Cafes where the Inquiſition or Ex- In whar 
tent taken or made is inſufficient, as if part Caſe a 
of the Land be extended in the Name of! 
all the Land, or it is found the Conuſor 
was ſeiſed of the Land, but ſaith not of 
what Eſtate, or the like, the Conuſee may 
have a new Extent called a Re. eatent; and 
this he may have though the Lands and 


Goods are delivered to him by Liberate, if 


he hath not entred upon, and accepted it; 
but if he once accept it, he may not after 
this have a Re- extent. ” 42s 
It appeareth by the Preamble of 32 H 8. 
and by divers Books; That after a full and 
perfect Execution had by Extent upon In- 


_ quifition returned of Record, there ſhall 


never be any Re-extent upon any Eviction ; 


but if the Extent be inſufficient in Law, 
there may be a new Extent. 1 Iſt. 250. 
If one accept of Land upon an Execu- Acceptance 
cution 185 an Elegit delivered by the vaving. 
i 


Sheriff, if the Writ be returned he may 
not after wave it and have a new Extent; 
Aliter, if he wave it at the Day of the Re- 
turn of the Writ. 3 Cro. 320, 
Where Lands are extended by miſtake; 


there regularly a new Extent or Re-cxtenc 


is to be had. Cre. Fac. 639. SEED | | 
If one have Land by Execution by R- Preroga- 
legie upon a judgment had againſt a Man, tie 
and the King ouſt him by his Prerogative 
for the Recovery of his Debt; in this Caſe, 
when the King is ſatisfied, the Plaintiff 
may have a Re- extent. But this may not 
be done upon a bare motion, but it _ 

| 5 8 
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Sure fac. be by Scire facias to the Conuſor, to ſhew 
Caule why a Re-extent ſhould not be 
granted, and upon a Certificate that the 

King's Debt is fatisfed. 1 Leon. 279. 
The Queen, becauſe the Lad S. was 
Prerogzs indebted to her, by Prerogative ouſted the 


tive, Tenant by Elegit. It was moved and ſur- 


miſed to the Court, that the Queen was 


ſatisfiedy, and therefore a Re-extent was 
ayed, but the Court would not grant it, 


ecauſe they were not certain of the Mat- 


8 . 5 | 
"_—_ facias againſt the ſaid Lord S. to know and 


ſhew Cauſe why a Re-extent ſhould not 
iſſue. forth, the Queen being ſatisfied. 1 


Leon. 272.. Lord Stafford's Caſe. 


Where a Man doth ſue Execution upon 
No Extent a Statute Merchant or Staple, and part of 


of the e- the Land is, extended in the Name of all 
"2 de the Land, which is returned accordingly, 


' ſhall never have an Extent upon the Re- 
| ſidue of the Land. Bro. Sect. 127%, 
Extent fi- Statute Staple was certified in Chancer 
led. and from Exon, and Extend; fac there awarded, 
after more and returnable in B. R and Extent filed, 
Lands diſ- 2 2 . 
ed. and after it was diſcoyered that more 
COV ered. . — ; . 
Lands were omitted, and it was moved in 


. R. for a Re- extent, but it would not be, 


for as much as the Extent is filed. Syd. 


355. 


If 4. recover Debt or Damages againſt 


B. and upon an Elegit ſued a Term is deli- 
voered to 4, in Satisfaction of the Debt, 
| SET 9 although 


ter, but adviſed the Party to ſue a Scire 


and the Party accepts it, in this Caſe he 


nd a 
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although ir is of more value, yet no Re- NoRe-ex- 
extent ſhall be granted; for here it is not d 
delivered as an Extent of the Land, but as erm geli- 


a Chatcel oe Plaintiff in Recompence of ved. 


his Debt. Hill. II Fac. 1. C. B. Cmmm and 
Bradlin. 5 bs | 


„ 
Thie Sheriff on EI 


This Sheriff on Eletr found che Defen- 
dant had Lands in 4. where he had n 
thing, and ſo extended all his Lands in B. 
as a Moiety. This Practice is avbidable by 
Eijectment, and the Evidence may be that 
the Defendant had nothing in 4. and the 
Court directed Not guilty to be Pleaded 
in Ejectment of Lands in of: or to File the nm 
Writ of Elegit, and in Ejectment thereon brought rl 
(or elſe Ejectment cannot be brought) 56 the £lgir 
Plead'the fame. 1 Reb. 859. Lord Sramferd filed. 


and Hubbard. 5 1 
When he that Sues out the Elgit brings Where in 


Extent tö try the Title; on Not guilty B idcnes 
Pleaded he muſt in Evidence ſhiew' the E- gr ur 
406 flled. 2 Keb. 153. Bradlorn and V. Elis Hes. 


| by . BY * 
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CAP. XII. 


Of Statutes. Statute Merchant, what : Sta- 


tute . what, The Nature of them. 
Who ſhall proceed in Execution in Caſe of the 
Death of the Conuſee, or not. The manner 

. of making 4 Statute. Cauſes to avoid a 
Statute, Inrollmem. The Form of a Sta- 

| tute Merchant. Proceedings on 4 Statute 
Merchant. The Form of a Statute Staple 
upon the Stat. 23 H. 6. Affipnment of a 

| Statute to the Ring; vide ſupra. 


0 Statutes and Recopnizances. 


Fa * 
* 44 + 
* 


CO Tatutes are ſuch as concern Subject and 
Subject, or between the King and a 
dubject. This is a common Aſſurance or 


Obligation of Record. They are called 
2 dere an they are made in purſu- 
ance ot, 

Statute expreſly and particularly provided, 


and according to the Form of ſome 


which directs in what manner it is to bs 


Statute 


made, and before what Perſons to be ac- 
knowledged. 780 8 55 
The Statute Merchant is a Bond acknow- 


Merchant, Jedged before one of the Clerks of the Sta- 


what- 


tute Merchant, and Mayor, or Chief Ot- 
ficer of Cities or Towns, Bayliffs of Bo- 
roughs, or others for that purpoſe appoint- 
ed, Sealed with the Seal of the Debtor or 
Recogniſor, and of the King, the greater 
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to be kept by the Mayor, &. the leſſer by 


the Clerk : As in Londen before the Mayor 
or two Merchants of the ſaid City; York, 
Coventry, & This is Founded upon the 


Stat. 13 Ed. 1. Stat. Aon Burnell, or Stat. 


de Mergatoribus. As for the Form, wide poſt. 
Though this Statute was at firſt ordained 
and uſed for Merchants only, yet now it 
is become one of the common Aſſurances 


of the Kingdom: So is the Statute Staple. 
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The Statute Staple is founded on 27 E. 3. Statute 


of the Staple, in the preſence of one of the 
two Conſtables of the Staple, and ſealed 


with the Seal of the Staple. The Staple 
doth fignifie this or that Town where 

Merchants uſed to carry their Commodities, 
CFC | 
And now by the Star. 23 H. 6. a Statute 
Staple, eg ſo called, may be ac- 

| knowledged 

tices, before the Mayor of the Staple at 

Weſtminſter, or the Recorder of London. It 


efore one of the Chief ju- 


is ſealed with three Seals, the Seal of the 


Conuſor, the Seal of the King, and the 


Perſon before whom it is taken. 


Note, They are all of one Effect as to Exe- 


„ eee, 


All Bonds concerning the King ſhall be 


of the Nature of Statute Staples. 
Plaintiff ſues the Defer dant on Bond for 
Payment of Money: D-tendintpizads in 
Bar, d quer poſt diem ſolut ionii pecunie; and 


' bejore 


c. 2. it is acknowledged before the Mayor Staple. 
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before the purchaſe of the Writ accepts a 
Scatute Staple for the ſame Debr, and in 
full Satisfaction of the ſaid Obligation; 
Plaintiff Demurrs, and adjudged for the 
I: is but an Plaintiff ; for a Statute Staple is but an Ob- 
Obligation ljgation recorded, and one Obligation, be- 
recorded. ing of Record, or not of Record, ſhall not 
merge another. 6 Rep. 45. Brathwait's 
Caſe cited in gens Caſe. - 
| © To have Execution of Body, Lands and 
| Goods is a Prerogative of the King, but in 
„ QO.aſe of Statute Merchant, Staple and Re- 
cognizances of that Nature a Subject may 
have, for that is by Statute Law, as in Blum- 
field Cafe. Vide Hob. Go, © 
Note, Judgment in a Court of Record is 
of a higher Nature than a Statute Mer- 
chant, Staple or Recognizance, acknow- 
ledged by aſſent of the Parties, without 
Judigial Proceeding. 6 Rep. 45. | 


Who ſhall proceed in Execution in Caſe of the 


If the Conuſee ſue Execution per Capiar 

' returnable in B. and upon a0 eff Inventus 

returned, ſues another Capias in B. before 

the return of which he dies, thereby the 

Suit is determined, and he ought to com- 

mence all de zevo. Dyer 180. 5 
Vide Vere and Cheve's Caſe. 

It Conuſee of a Recognizance in na- 

ture of a Statute Staple ſue Execution, and 

- afrer the Extent made, and Seiſure 1 8 


L 1 2 


0 ©@Q boo 


Superſedeas was awarded; for it is no Sta- 
tute, for the Authority therein given 
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the Hands of the King, the Conuſee dies, 


it ſeems his Executor ſhall not have a Li- 


berate upon this, for that the Suit was aba- 
ted by the Death of the Conuſee, and his 


Executor ought to commence de novo. 


Te Manner of making a Statute. 


There muſt be a certain Day of Pay- 
ment limited in it. 

And yet one Davis acknowledged a Sta- 

tute Merchant to J. A. the Statute was 
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Certain 
time when 
the Money 


formal in all Points, ſaving that no Day ſhall be 
of Payment was limited in the ſaid: Statute. pad. 


Upon Demurrer to an Audits Querela, the 


Statute was adjudged to be good; for 


when it appears by the Statute when the 
Money is to be paid, it's well enough, as 


it doth here (wiz, ) preſently : There ought 


to be a time certain when the Money ſhall _ 


be paid, either an actual time or a legal 


time; if it be to be at Michaelmas after J. S. 


ſhall come to Pauls, it is not good, becauſe 
it may not appear to the Mayor judicially 


when to make Execution. Winch 82. Hick- 
ford and Macbin. Tones Rep. 52. Bridgman- 
| Rep. 16. Meſfme Caſe. Vide Bendl. 144, 145. 


contra, 7 


Davis acknowledged a Statute Merchant 


at Gloaceſter in 300 J. and the Statute did 


not limit any Day of Payment, and yet 


an Extent was ſued, and upon motion a 


T4 not 
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not purſued : For the Statute of Acton 
Burnell ſaith, if the Debt be not paid at the 
Day; ſo the Statute appoints a Day certain. 
Davis and Hatton. 1 5 

If the Statute Merchant be not ſealed 
with the Seal of the Debtor, and there be 
not a Seal of two pieces annexed to it this 
is no good Statute, neither can it take Ef. 
fect as a Statute. 35 El. Hollingſworth and 
Aſcue, but it ſhall take Effect as an Obliga- 

tion. 2 Rol. Abr. 149. EE 
Audita An Audita Herpa was brought to avoid 
Nur. a Statute Merchant taken before the Mayor 
45. of N ſurmiſing in his Writ two Cauſes to 
Caules to avoid the Statute. 1. The Mayor there 


avoid 2 


Statue. had not ſuch Authority to take the Stature. 
2. O ſcriptum recognis? &c. non fuit ſigillat 
eum ſigillo Regine duabus peciis propriis pro ſigil- 
' Latione Statut Mercator; And upon this 
- Writ the Plaintiff Counts, and alledgeth 
theſe two Matters. Per Cur, either of theſe 
Cauſes alledged was ſufficient to avoid the 
Statute; but the Count is double, and fo 
vitious. More 738. Worfley and Charnock. 
Srajuree The Statute Staple is to be ſealed with 
Sraple,how the Seal of the Conuſor, and the Seal of 
ww" ne the King appointed for that purpoſe, and 
with the Seal of the Chief Juſtice, Mayor 
and Recorder, before whom it is acknow- 
ledged, and they before whom it is taken 
to ſubſcribe their Names to it. 
Dare ne., Thoſe that are meer Recognizances, as 
 cognizance before a Maſter in Chancery, & c. need not 
de ſealed, but they muſt be enrolled. — 
a es ” * Elix. 


Perjuries, the | 
of the Inrollment of the Recognizance, en. 
* ſhall be ſer down in the Margent of the 
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Eliz 355. 1 Leon. 228. Aſcue and Fotan's 


Caſe. 
INROLLMENT. 


Statutes and Recognizances muſt be in- 
rolled, and being inrolled they bind Per- 


ſons and Lands ; as a Record from the Day 


of the entry of it upon the Roll, its a Re- 


cogmnizance from the firſt acknowledgment, 


and binds as a Record from that time. 2 
Rol. Rep. 382. Allen P. 12. Stiles 9. 


But now * the Statute of Frauds and Stutute ef 
ay of the Month and Year Iraadt and 


Roll, where the ſaid Recognizances are to 


de acknowledged; and no Recognizance 


ſhall bind any Lands, &c. in the Hands of 


any Purchaſer bone fide, and for valuable 
' Conſideration, but from the time of fuch 
Inrollment. Stat. 29 Car. 2. 


And note, All Statutes Merchant and tarollment. 


Staple, are to be brought to the Clerk of 
the Recognizances within four Months, 
and inrolled within fix Months, viz. 28 
Days to a Month, or elſe they will be void 
as to Purchaſers. 27 El. c. 4. 


And by the Star. 27 Elis e. 4. All Sta- Entry in 


tutes Merchant and of the Staple, ſhall on 
within fix Months after the Acknow- . Ce 


of the 


ledgment, be entred in the Office of the R cgi. 

Clerk of the Recognizances taken acgord- zancee. 
ing to the Stat. 22 H. 8. 6. and the Clerk 
thereupon ſhewing the ſame, ſhaik make 


entry 
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and not entre 


The Law ok Executions. 
entry thereof, for which he ſhall have 85. 
4nd ho more. 3 


Every ſuch Statute which is not within 


four Months after the Acknowledgment 


thereof, delivered to be entred accordingly = 


Mall be void, againſt the Purchaſer of the 


Landz chargeable therewith, and againſt 


his Heirs, Succeſſors, Executo Aſſigns. 

The ſaid Clerk ſhall within the ſaid fix 
Months make entry of every Statute to 
him delivered, as aforeſaid, and thereup- 


on ſhall indorſe the Day and Year of ſuch 
his Entry with his own Name, in pain to 


forfeit for ovary Statute ſo brought to him 
„as aforeſaid, 20 J. to be 
divided between the Queen and the Pro- 


> 
— 


ſecutor. 
The Form of a Statute Merchant. 


Overint Univerfi per Pzeſentes me 
A. B. in Cold W. Generoſum (or 


f N. teneri t per hot pꝛeſens ſcrip- 


tum de Star Mcrcator ſirmiter Obligari 
C. de D. in Cod G. Gem̃ in Guingent li⸗ 
b:ig bone & legalis monete Angliæ ſol⸗ 
bend eid C. D. ant ſuo certo Attozi 
Ercutozibugs q Aſſignat ſuis Et fi non 


fketero volo & concedo qd currant ſuper 


me Yeredeg Exetutozes & Adminiſtra⸗ 
tozes meos diſitrictiones & pene pꝛemiſſe 
in Stat edito in Parliament Dom Ed- 
— pꝛimi quondam Regis Anglie apud 


Acton Burneil Meſim po debitis Mer⸗ 
tatoꝛum recuperandis. Dat, c. 


Proceed- 


. * 
r —ͤ—H— p ⁰˙.ARn ß - mn. ˙ OI 


ih. 4 


oa W - Q w 


— 
CO 
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© Proceedings on 4 Statute Merchant. 
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When you have the Statute, carry it to 


the Clerk of the Crown in Chancery, and 
he makes a Capias ſi Laicus which of courſe 
you muſt return, quod infra nominatus A. B. 


Laicus eff & nos eft inventus in baliva mes 


or eſt mortuus, which you Copy and File 


with the Cuſtos breviam, who makes out an 


Extent to any Sheriff of as many Counties, 
as the Defendant hath Lands in; where- 


upon the Sheriff impannels a Jury, and in- 


| quires of the Goods and Chatrels, Lands 


and Tenements of the Conuſor, and re- 
turns all he can find, and then the Plain- 


tiff Conuſee brings Ejectment for the 


Lands; and an Action of Treſpaſs againſt 
any one who detains the Goods from him. 


The Form of a Statute Staple improperly 


ſo called upon the Stat. 23 H. 6. 


' A TOverint, 2c. me A. B. de, at teneri 


t firmiter Obligart C. D. de, Ec. 
im centum lib2jis ſterling ſolveny ein C. 
D. aut ſuo certo Attoznat hot ſcriptum 


oſtend Heredibug vel Executozibug ſuig 


in tak feſto, ae. pꝛox futur poſi dat pꝛe⸗ 


ſentium. Et i defecers iy ſolutione de⸗ 
biti pꝛed volo concedo 2 tunc currat 
* 


luper me Heredes & Executo:es meos 
pena in Statuto Stapul' de debir p20 


Wer⸗ 


ks 
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Merchandiſis in ead emptis recuperand 


oꝛdinat & p2ovis Dat tali die Anno eg 


egis, Ec. 


PLEADING. 


In Goldſmiths and Sydnor's Caſe, The Sta- 
tute was pleaded by Adminiſtrator, and 
faith not per Scriptum ſuum Obligatorium, nor 


ſecundum formam Statuti, and it is not good, 


ger Cur”. 4 Rep. 64. Cro. Car. 363, 
If a Recognizance hath ſome defe& in it, 
as if taken by him that hath not Authority, 


and be put in Suit, and the Party admit it 
in Pleading to be good, he may not aſter 


avoid it. 1 Leon. 284. 


. Car. 
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CAP. XIIL 


of Recognizances. The Nature of 4 Recopni- 


xance. The Sorts, If a Capias lie on 4 
| Recognizance. In what County Scire Fa- 


cias on 4 Recognizance ought to be fued. 


Debt lies on the Fudgment in Scire Fa- 
Cias, 4s well as on the Recognizance. Who 


may take Recognizance. Adﬀtions on Sta- 


tutet and Recoguizances where to be brought 


4d laid. | 


32 H. 8. c. 5. were of two Sorts. One 


ulual, Recognizances taken in any of the 


EKing's Courts of Record at Weftminſeer ; 
the other in the Nature of a Statute Sta- 
ple, by the Stat. 32 B.8. c. 6. 155 

The Conuſee of the Statute Staple, in 


the Stat. 32 fl. 8. c. 5. is called Obligee, 
becauſe in them both the Seal of the Party 


is put. 2 Ia. 678. 


The Nature of Recognizance in general, bow 
8 x % it Fer. from 4 Judgment. 1 


Executions upon a Recognizance dif- 


fer much from a judgment, for Executions 


may not be ſued upon a Judgment after 
the Year without a Scire Fueiat. 


Recog- 


Nr at the time of the Stur. 
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at my Election. 


The Law of Exetutions. 
Recognizance, which is a Judgment by 
conſent may be vacated & treit hors des 
Rolls. REESE nes. of 5 
A Recognizance taken in Chancery is a 
thing upon Record in a Court of Record; 
an Obligation on Record, and a Debt on 
Record 2 E 88 ODD TY, 
A Recopnizance is intire, and being diſ- 
charged in part is diſcharged in the whole 
but if the Defeaſance be to be paid in ſe 


veral Sums, there an Atquittance' of part 
is not a Diſcharge of the reſidue. 1 An- 
dexſen Caſe 355. Cr. Eliz. 182. Coke verſus 


If a Recogiiizance or Statute be to 5; 
Money at ſeveral Days, itis good enough 
and if the Conuſor fail one Day, the Exe- 
cution may be ſued of the whole Eſtate. 
8 Rep. 15 3. 2 Int. 294, 395. hp 

Ihres „ * me in a Statute 
Merchant, and every of them by them- 


ſelves, and quemlibet eorum; I may ſue Ex- 


ecution againſt one of them, or againſt all 

If three jointly bind themſelves in a 
Recognizance, Execution muſt go againſt 
all; and if they are bound ſeverally, there 
if the Scire Faria be againſt all, the Execu- 
tion muſt be ſo too; for by the Judgment 


12 
ter a Judgment is had againſt the Conu- 
for; now againſt the Conuſor the 1 
. Y k #4 


they have made their Eſection. 2 Swerf: 
If one acknowledge a Statute; and af- 


6.0 -. 
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ſhall be preferred, but not againſt che Ex 
ecutor. 1 Brownl. 37. 
 Soire Factas in apa upon a Recognt- 
zance of 2co l. by Cawley who was return- 


ed Dead: A ſecond Seire Facids iſſued at 


gainſt the Heir of Cawley, and againſt the 
Tenants of the Lands and Tenements of 
Cawley, which he had tempore Recognitionis 
vel poſtea,. whereupon the Sheriff returns 
the Defendant Tauntan Terre-tenant of 
ſich Lands, and omitted to return any 


thing concerning the Heir: Upon this the 


Defendant pleads, That Cawley had no- 

thing in the Lands at the time of the ſaid 
Recognizance, or ever aſter; upon this 

they were at Iſſue in Chancery, and it was 

ſent into the King's Bench to be tried, and 

found pro Quer. Per Cur, The return is Ts return 
not good, becauſe there is no return as to J. & Ter- 
the Heir, and ſo as to him it is quaſi album tenant. and 
breve, and no return 3 the Terre-tenant oa 
without the Heir is not to be charged, ll 
and therefore the Heir ought to be ſum- 
moned, and until-the Heir be. ſummoned, 

or that it be returned, that there is not any 

Heir to be ſummoned, or that the Heir 

hath not any Lands to be charged, the | 
Terre-tenant: ought not ro be charged, for Terr-te- 
the Heir might have a Releaſe to piead, nant ought 
or other matter to bar the Execution. Al- ougbt not 
ſo, if the Heir be within Age the Parol g rürthes 
ſhall Demur ; and the Terr-tenant ſhall Heir be 
have advantage thereof. Cro. Car. 295. Ey. ſammoned, 
riet and Taunton. But vide p. 313. that the &c- and 


return is aided by Statute of Feofails, —W- 
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224 The Law of Erectittons. 
Into what The firſt Scire Facias to have Execution 
County upon a Recognizance, ought to be in the 
Scire Fae" County where it was acknowledged; but 
NN . when it is ſued there and the Party return- 


ought to be £4 Dead, it may be ſued againſt the Heir, 


| ſued or Terre-tenant in any County where the 


Party ſurmiſeth he hath Lands. Cro. Car. 
Notwith- . Scire Faciar upon a Recognizance; and 
Aanding had Judgment by. default quod habeat Exe- 
2 cutionem, and afterward he brought Action 
Facias on Of Debt upon the ſaid Judgment, and good; 
Recogni- for the Recognizance is a judgment in it 
zance, and ſelf, and Debt will lie upon it; and it lies 
as well upon the Judgment as the Recog- 


upon the nizance it ſelf, and he need not to pro- 


Judgmear, 


* 


zs well aa ceed in the Judgment given upon the 


upon the Scire Faciat. 2 Leon. 14. Loveleſſes Caſe. 
zance. | | 
Who may take Recopnizances, or before whom 
they are to be acknowledged. 


Note, Recognizances may not be ac- 
knowledged before any other Perſons, 
bur ſuch as are appointed by the Sta- 
A 85 . 

None can take a Recognizance but a 
Judge of Record. 5 


The Recognizance upon 23 H. 8. c. 6. 
is in Nature of a Statute Staple, and of the 
1ame force, and is always to be acknowledg- 
ed before the Chief Juſtice of the King's 
Bench or Common Pleas (in the Term time) 
or in their abſence out of Term es 
ö the 


_ The Law ok Execntions, „ 
the Mayor of the Staple at Wefminſfter, and 
the Recorder of London; but it cannot be 

good except the Seal of the Party be to ĩt; 

other Recognizances , beſides thoſe on 
23 H. 8. may not be acknowledged before 

any, but ſuch as have power ex Officio ; as 

the Judges of. the Courts at Weftminſter, or 
by Special Commiſſion to take them. 

Dyer 220. | 5 


All the Judges out of Term may take 
Recognizances in any part, of England ; 
and if it be taken before the Chief Juſtice 
of the Common Pleas, at Serjeants-Inn in Hier- 
ſtreex out of Term it is good. Hob. 195. 
Out of the Comminalty of London, there 
ſhall be two Merchants choſen and ſworn; 
and before one or both of theſe may 224 | 
the Recognizances may be taken. Stat. 
Ed. 3. 11. 8 R. 2. 4. | 


„ Br bib ade pe Ts 


4o Ro x BE: Oh, 
Every Court of Record of any note hath 


+*- 


this Authority incident to it, to take Re- 


1 cognizances ſor all things, which concern 
the Juriſdition of the Court, atid of all 
things which ariſe of, or by reaſon of the 

2 Matters there depending. So it is taken 

IS, before the Mayor and Aldermen of Lone 

a- don. 1 Leon. Caſe 384. Holinſhead and Ring- 
i Leon. p. 130, 1214. 
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and hcw 


to be 2. 


and when ela during his Minority, but he cannot 


. 


The Law of Executions. 


Cans 1 bon Recopuizan ; way be 
r 


By lafine, II an Infant acknowledge a Statute or 


Recognizance, its voidable by Anda Nur. 


avoid it after his full Age, neither-by Aud 
Auerels, nor by Writ of Error, becauſe 
of Infancy only. Aber n. 206. Mie. 88. 
Randale and Wale, 2 Þnft. 673. And the 
way to avoid it muſt be by Inſpection 
which cannot be after his full Age, 1 Bulf. 
187, 188. And therefore in Worſley's Cale, 
Infant acknowledged a Statute, and was 
taken in Execution, and at full Age he 
brought Aud? Quer to avoid the Execution. 
Per Cur, the Au Quer ſhall abate ; he 
ſhall not avoid it, it being a Matter of Re- 


cord; but if he will avoid it, it myſt be 


during his Minority. More n. 196. 1 An- 
derſen c | 
A Recognizance was acknowledged by 


an Infant, and he was inſpected and ad- 


judged to be within Age, and thereupon 
had a Scire faciat againſt the Conuſee, and 
upon a Ni: returned it was adjudged the 
Recognizance ſhould be void, and he to be 


diſcharged, whereupon Error was brought, 


for that there ought to be two Nibils re- 
turned, for two Nibils amount to a Gar- 
niſhment, and withoue Garniſhment and 
Qyer of the Party to whom the Recogni- 
zance was made, it ought not to be ad- 

N judged 


ad ad am co co if. a 


— 


den e e 


ten 


deed to be cancelled, and for this Cauſe 

on reverſed. 

And becaule the Conuſor i is at preſent 
bf Full Age, and cannot have a new Writ 

a cw Qaerels to be inſſ N it was 


5.4 5 
＋ . 
* 


ed that he ma Z have a new Writ com- 
pas ws the firſt t Inſpection, and the 
Judgmen ent thereupon, and ſhew that the 
Fiege wa was ns eply . bo _ N 
ror in roceedi and upon 80 
Miter to be arr an ſo i it was done. 


6 Fae. 59. Telv. 88. 18 + Ss 
n and-Feme enter into a Statute Or By Baron 
Ms 0 this binds not the Wife, ud 
albeit e ber — 10 Rep. 44: 


Fame: 


Afions on hes” and ee let 
e » #0 be brought and laid. Ee: 


/ ad 989. \ A oat. Sod. Ed 


A Recognizance was taken before chief 
Juſtice Hobart at e Fleetffrees, 
London, out of Term, and an Action of 
Debt was brought upon it in Londew; t ar 
Queſtion, was, Whether the Action fhouli 
be brouglit in Midadleſex where the Recog- 
nizance was Recorded, or in.Lendon whert 
it was acknowledged. Now by the In- 
rollment of the Record it appearing that 
the Recognizance was taken before Hobeit 
the Time and Place aforeſaid, by which 
t was a Recbrd ipſo facto then and —_ | 
aft cf Irollmens is 2 we a 
ok the lame * an es * j 

22 


S. rn dn 7 


* res 


228 TheLawofErecutions, 
but becauſe gg Sas concur to the making 

ol it a perfect Record, the Action may be 
brought in either County. But by Hobart in 
London, as the more worthy Part ofthe Act; 
and a Scire facias upon ſuch a Recogni- 
Zance ſhall be directed to the Sheriff bf 
London, and not of Middleſex. But if the 
Entry of the Record were general, that the 
Recognizance was taken before Hobart, it 
ſhall be underſtood in Court, then the Acti- 
on ſhall be brought in Mzddleſex. Hob. Rep. 

195. Hall and Wingfield. 1 Rol. Rep. 182. 
And in Allen 12. and 1 Byrowsl. 69. It's 
good either way in B. C. but in Stiles fo. 9. 
in the King i Bench it ought to be where the 
Recognizance is taken. And in Wilford's 
Caſe, Cro. El. Debt was brought in B. C. 

on a Recognizance in London. 
Debt L- A Recognizance taken by the Cuſtom 
cal. of London makes the Debt Local, 1 Leon. 
130, 131. and therefore where Debt was 
brought in Lendon upon a Recognizance 
acknowledged in Chancery at Weſtminſter, the 
Writ abated, for the Recognizance makes 

it Local there. | 7 LP 
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The Law of Executions. 


A. XIV. 


Scire facias vn Recognizance againſt the Bail: 
| The Nature of it, and how to be brought. 
Scire facias on a Judgment in B. R. and 
in B. C. Execution againſt either Principal 
or Bail, but not both. In what manner Exe- 
cution ſhall or may be taken out joint or ſe- 
 weral again the Bail, Execution againſt 
the Body of the Bail, Recopnizance of 
Mainpri ſe, where it may be taken before the © 
Action brought. ' In what Court the render 
. 2 'the Body ought to be: Pleadings to Scire 
acias again? rhe Bail, Retwrnof the Scite 


* 


facias. 


Se facias muſt go out againſt the Bail, 
otherwiſe he cannot plead the Releaſe 
ot the Plaintiff, or the Death of the Defen- 
dant, in his Diſcharge, as he may on a 
Scire fac, the Condition of the Recogni- 
ſance being to bring in the Defendant if he 
be condemned, or to pay the Debt. 2 
Aſter Judgment in B. R. a Capias was a- 
warded againſt the Principal, and return- 
ed non eff Inventus, and afterwards a Scire 
facies was awarded againſt the Bail,” who 
was returned Nöil, and, a ſecond Scire 
facias awarded, and he brought in the Prin- 
cipal, and prayed that his Body might be 
accepted in Execution. It was ſaid of late 
Times (in favour of che Bail) they uſed 


e e ̃ - erer . —— 
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230 The Lau of Execution. 
Aſter the after the firſt Scire facias awarded before 
= + 0 the return to allow him the favour to bring 
warded ang in the Principal, bur after it is 3 
before the and à ſecond awarded, it was never ſeen. 
retura of But Popham ſaid that it might be 4 well 
ir, he may unleſs the firſt be returned warned, and 


ing in judgment given thereupon, for the Scire 
| —_— fac A would be to ale gucpel} 
co bring in tbe Principal; Wherefore the 
Principal was received. Cro. Fac. 109. Hil 
foe Sage muſt be againſt the Bail, cle 
Seine fac * Scirg facias muſt be againſt the Bail, elſe 
_ 80 its Error, and no Cuſtom will warrant ebe 
de fal. contrary; ſo it was in a Caſe cited 2 £Zeon, 
397. Error was brought upon a Judgment 
given in Curia deWoodftock, which is a Court 
of Record; and Error was afligned, for 
that they had awarded Execution without 
a Scire facias firſt ſued aut againſt the Bail, 
and it was adjudged Error, and the Cu- 
ſtom would not maintain it, for the Rail 
might have a Releaſe or other Matter of 
2 to Plead, 5 
Aecited in It Was an Exception in Juſtice William. 
the sei ſe and Vaugher's Caſe taken to the Writ of 
cata Gap" Scire fact, becauſe it was not mentioned 
ary therein, that the N N was awarded, yet 
the Court held it to be good enough, for it 
is not of Neceſlicy to be recited. Cro. Jae. 
> 4 
From whar The Principal ſhall only be charged from 
rime ſhall the time of the Judgment, and ſo ſhall the 
the an Bail. The Preſidents upon the Entry of a 
2 * Judgment againſt the Bail are de tempore 
charged, Recognitionis, ſecundum formam * 
ien | WAIT, 52 + is : 2 w ich 5 


” in M6. . St WE. tt EEE nn; 


r 2 
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The Law ok Executions. 299 
which may very well be taken to be from 


the time of the judgment rendred. Cro; Fac. 
449.  Batkervill and Brocket, | 


Upon a Judgment given in B. R. there Sire fa 
ought to be 2 Scire facias's, one againſt the on Judg- 
Principal, the other againſt the Bail; but TX 15 


B. R. and 


one only is ſufficient in the Common Pleas, in p + 


and 2 Nibils returned do amount to a geire 


facias. % 9705 | 
S Scire facias againſt three Bails upon a Re- 
cognizance acknowledged by them, and 
the Principal jointly and feverally, and 


upon Demurrer the Writ abated, becauſe 4 

it being founded upon a Record the Plain- 

tiff onght to ſhew forth the Cauſe of Va- 
riance' from the Record, as that one was Variance 
dead; but if Action be brought upon a ofthe Writ 
Bond in the like Caſe, there the Defen- fen the 
dants ought to ſhew it was made by them, „here to be 


and others in full Life not named in the qicyes, or 


Writ, becauſe the Court ſhall not intend not. 
that the Bond was ſealed and delivered by 


all that are named in it, and therefore the 
Defendant cannot Demurr on it, tho? it 
be entred in hc verba. So it is if Action be 
brought upon a Recognizance taken before 
the Mayor and Recorder, &c. by Statute 
23 H. 8. becauſe there the Parties muſt 
Seal, and fo hath it been adjudged. Allen 
21. BlackwelPs Cafe. , 5 


If one be Arreſted on Proceſs in B. N Execution 


and puts in Bail, and after the Plaintiff re- either a-. 


covers, and the Defendant renders not naler 


himſelf according to Law in Safegard of gan. * 
his Bail, the Plaintiff may at his Election rot both. 
. CF.” take 


The Law of Executions. 
take out Execution againſt' the Principal 
14 ar Bail; but if he takes and Arreſts the 
na | Bail, although he had not full Satisfaction, 
| he ſhall never afterwards meddle with the 
Principal : But if two be Bail, although 
one be in Execution, yet he may alſo take 
the other; but if the Principal be in Exe- 


23% 


TS : . _. 
int, AE he aA. l 


wh cution he cannot take the Bail. Cro. Fac. 
M50 310. Higgins Caſe, though Duncomb and 
"4 Cade's Cate was cited to the contrary. p. 28. 
1 Car. 2. B. R. Norris and Oliver. ns 

1 Aſter pars In Syd. 1. 107. Felgate and Moles Caſe. 


of the 120 If Execution be againſt the Bail in B. R. 
5 is and lie pays part, yet the Plaintiff may after 
rm page take out Execution againſt the Principal 
may have for the reſidue, the Bail being let at large 
Debt for * before the taking of the Principal ; and 
the reſidue. this is the conſtant Practice of this Court, 

and Higgins Cale, Cro. Fac. 320. is intend- 

ed where the Bail was in Cuſtody. 


— 


In what manner Execution ſball or may be 
talen out joint or ſeveral againſt the Bail. 


This point was well debated and adjudg- 
ed in Francis Fane's Caſe, both in Syderfin 
eee, ores 3 
In Syzderſia the Caſe is thus, 

= Debt upon a Judgment of 2007. againſt 
B. F. and H. were his ſpecial Bail by Re- 
cognizance, as the manner is, by which 

E. and N. comeſſer & uterque corum conceſſit; 
that the laid Debt and Damages ſhall be 
levied upon them, if the Defendant doth | 

- EE : f . * not 


& A 4 


as. F TY r "BY 


afterwards a cn 


Scire facias ; and if Debt be brought it onghe 


The Law of Executions. 233 


not pay or render himſelf to the Priſon of 

the Marſhalſea, and after Judgment 'had 
againſt the Defendant, and Cpias awarded, : 
and non eſt Inventus returned, there was a 

Scire facias againſt F. H. reciting briefly the 


Judgment on the Recognizance, and upon 


this a Nibil returned, and a ſecond Scire 
faciæ againſt them, and the ſame return, 
upon which Judgment is entred, that the 


Plaintiff Habeat Executionem ſuam verſus F. How Exe- 


| & H. de debitis & dammis predict juxt a vim _ ; 
| formam & effettum Reco nitionis predict, an d ought to 


be made. 


as was ſued againſt F. on- 


ly, and upon this a Tefatum Capias to Bri. 


ſtol, and he was taken. Per Cur, the Exe- 


cution is well awarded againſt one only, f 


rhough the Scire facias was againſt both. 


For a Recognizance is a Judgment upon 
which, after the Year, there was no other 
Remedy but Action of Debt; but the Sta- 


| tute of W. 2. cap. 45. gives a Scire faciasScire fac” 
in Perſonal Actions: And this Stature on Recoge 
wills, That if Execution be not made with- e 

in the Year, Precipiatur Vic qdò exequi fa. 


eiet. And it is not ſaid that after Scire fac Judgment 

he ſhall have Judgment to recover, whère- 93 See 

by the Recogniſance which is joint or ſe- nia 
veral remains as it was, not altered by the zance. 

to be brought upon the firſt Judgment; and 

it is not like the Caſe of an Obligation; 


for the Lien of the Obligation is altered 


and changed by the judgment upon it. Syd. : 


539. Gee, verſus Sir Francis Fane. 
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234 _ The Law of Executions. 


This Caſe in 1 Levins 225. is reported. 


thus to the ſame Effect, but may illuſtrate 
the ther. e 
Recognizance of Bail was joint and ſe- 


veral, Judgment was had againſt the Prin- 
Capias ad Satizfac ſued againſt 


cipal, an inf 
him, and returned non eff Inventus, but not 
Filed, joint Scire facies againſt the Bail, 


and on default Judgment, Q le Plaintiff 


babeat Executionem againſt them; upon this 
the Plaintiff takes a Ca ſa againſt ont of 


the Bail only, and impriſoned him till 
he paid the Debt; it was moved for a S- 


perſedeas and Reſtitution, qa erronice ema» 
Gopia; a- navit. x. Becauſe the Cepias againſt the 
gant rhe Principal not being filed, no Scive facies 
"©£4: 5: be Ought to Iſſue out againſt the Bail. But per 


Filed before Car”, it being ſued and returned is inſuffi- 
Sure fac. Cient, and may be filed at any time after, 


and ordered to be Filed now. 7 8 
21. The Judgment in the Scire ſac being 
joint, the Execution by the Capia ought 
to be fo againſt both the Bail, and not 
one only: But per Car”, this is not a Judge 
ment to recover, but quod habeat Executio- 
nem, and this is to be according to the Re- 


cognizance joint or ſeveral ; but where 
Judgment is joint, fo ought to be the Exe- 


cution, but the Recognizance out of which 


this Scire facias iſſues, as out of a Judgment 
eing joint and ſeveral, although the Scire 


ecias. was joint, yet the Execution may be 
ſeveral, as the Record is out of which it 
iſſues, for which the Execution was ruled 
to be good. 8 Ee 


Note, 


The Law of Erecutions. 235 
| Note, the Bail was bound in a Recogni- Execution 
zance that if the Principal be Condemr-againft the 
ed to bring him in, or that they ſhall an- Ne of 
ſwer the Condemnation, or otherwfle the 15 is 
Debt to be Levied de Terris & Catallis carum, B. R. 
4 the Courſe is in B. R. Now although 
the Recognizance is to be Levied Je Terri: 
& Catallis, yet Execution by the Body is 
good by the Law and Uſage of the 


Debt ſued by 4. againft B. who found 
the Bail, Hobs and another; afterwards B. 
was Condemned and died, without paying 
the Condemnation or rendring his Body; 
a Scire facias was ſued againſt Hobs, and 
upon two Nzhils returned Execution was 
awarded againſt him. Hobs brought his 
Audita Querela, and he was diſcharged out 
of Execution. For it is now become im- 
offible by the Act of God that the Principal 
Pould reader his Body, and there was never 
any Catia awarde 1K him in his 
Li time. The Court held it very unrea- 
ſonable to ſue Execution againſt the Bail 
till a fault was returned in the Principal; 
and the Recognizance of the Bail is, That 
the' Pangea ſhall render. himſelf, which 
is to be intended upon a Capias awarded 
againſt him. Mor Hobs and Tedcaſile. 
One ſeiſed of Lands in Fee, S. becomes Where the 
ail in Z. R. in Action of Debt, and after 3 
fue joined Lets the Lands to the Plain- or be lia. 
tiff 5 Judgment is after given againſt the ble to Ex, 
Ir bing taken upon the tent. 
id Leaſe. Leſſee brings Ejectment. is, 
nen,! 
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The Law of Executions. 


In whatre. Whether this Bail be ſuch a Recogniſance 


Fe Bail as the Land is liable to it, and ſo extendi- 


is a Recag · ble during the Term; and the better Opi- 


Ze. nion was, that it ſhall not. V. 2. c. 18. is, 


no Elegit ſhall iſſue till debitum recuperat 


fuerit. It was agreed that this Bail to ſome 


Intents was a Recognizance, but not ſuch 
as the Statute V. 2. c. 8. requires. There 


Recogni- is a Diverſity between a Recognizance Ab- 
zance Ab- ſolute, and a Recognizance Conditional: 
foluteand An Abſolute Recognizange is of a Sum 


Condi 


ti» certain at the time of the Recognizance 
- entring, as in Mainprize, whereby it be- 


comes a Judgment, and the Party enlarged: 
Cro. Fac. 449. Bazkervile and Brocket. 


Recogniz,ance of a Mainprſe where it may be 
taken before Aion ought ; and in what 
Court the render of the Body ought to be. 


. J. W. and V. R. Ter Mich. 42 
Elix. Et quilibet eorum manuceperunt & 
guilibet eorum manucepit, viz. V. R. in 


130]. and R. R. and F. V. in 60 J. that 
the ſaid V. R. within eight Days poſt mo- 
nitionem ſibi by the Plaintiff or her Attor- 
ney given ſhould appear before the Queen's 


Juſtices of B. C. by himſelf or Attorney in 
Debt of 60 J. to be ſued by the Plaintiff 
againſt the (aid V. R. before Ocab Hill 


next following, and there to Anſwer ; and, 


if he were Condemned, to ſatisſie her the 


ſaid Debt and Damages, or to render 
himſelf to the Neet; which Sum of 60 J. 


uterque manucaptorum recognoviſſet, to be le- 


vied 


The Law of Executions. 237 
vied of his Lands and Chattels, &c. and al- 
ledgeth in facto that 28 No. 42 Eliz. ſhe 
brought a Writ of Debt out of Chancery 

againſt V. R. returnable in B. C. and that 
the gave notice to the ſaid V. R. (tali die 
& 20 M. R. appeared, and ſhe declared 
in the ſaid Action, & taliter in eater Curia 
proceſs fuit, that Judgment was given againſt 
I. R. and Cap? awarded, and he did not 
render himſelf to the Heet, nor pay the 
Condemnation nde actio accrevit, and came 
to iſſue about the Notice, and found pro 
aner. © 5 f | oO 
: It was moved in Arreſt of Judgment. 

1. That this Mainpriſe or Recogniſance 

was not well taken to have a Mainpriſe be- 
fore an Action brought: But per Curiam, 

It is the Courſe to take ſuch Recognizance 
where the Cauſe is removed by Hal Corpar, 
and the King's Bench ought to take notice 
and Conuſance of B. C. 2. Becauſe it is 
not alledged this Cauſe is removed by Writ 
of Error, and it is not averred whether it 
were reverſed or affirmed, ſed non allocatur, 
for it is but Inducement to the Action. Et 
non refert, how it came hither, viz. by Removal 
Mittimus, or out of the Chancery (which is of Cauſes, 
the uſual and beſt Courſe) or otherwiſe, bow. 
for being here ir ſufficeth to draw an Acti- 

I on upon. 3. Becauſe it is not alledged In chat 

. be did not render himſelf to the Fleer, Coure che 

5 whereas it ought to have been to the Mar- render of 
C ſhalſea, the Record being in B. R. Sed non the Bed 

alloc, for the rendring ought to be where — 11 

' the Judgment is. Plaintiff had Judg- 
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a0 not „ 


tte Lam ok Executions. 
ment. Cra. Fac. 97. Elix. * verſu 
Rogers. 


Whet Pleas may be rad x4 Scire fackai 
againſt the Rail, and A2 


That 1h; Conſe was removed by Hal Corpus. 


 Scire Faria brought for that the Principal 
Ent nor 


dant plead- 


pay the Condemnation. a 


ed that after the firſt Action brought, and 


Bail found the Caufe was removed by 
Haben Corpa;, and Bail accepted in B. R 


and afterwards the Cauſe was et 
r and then Judgment was gi- 


che Prinxi Per Cur, by re- 
2 of the Cauſe cue eld Ball, is 205 diſ- 


Js. for when the Cauſe is remand- 


ed by Procedetido, it is as if it never had 
— removed, and there is no Record of 
iffereace. the removal thereof But if it be removed 
in B. R. and Bail filed there, and after- 
S. Wards i in another Term it is remanded, it 


inandedrhe is Otherwiſe, for there the Court is A 


fameTerm, — d of the Cauſe, and ſo remained 


vr another Term, and a Record is made PID 


Ocherwile had it been remanded the ſame 
Term it was removed; Cro. Joe. 36 4 Be- 


3 Buller. 
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5 Payment pleaded. 


5 Scire faciat upon a Judgment had againſt 
the Principal for 351. The Defendant (the 
Bail) pleads, that the Principal after tile 
. Judgment paid to the Plaintiff 34 l. in Sa- 
2 tisfaction of the Debt due upon the Judg- 
al ment, which he accepted. Plaintiff De- 
r murrs, and judgment was given for him. 
- For tho? the Bail may plead Payment to the The Bail 
d Wl Plaintiff in regard of the Condition of his m8y plead- 
y WW Recognizance, which is to pay the Con- ih plan- 
R. demnation, or to render his Body, yet the yx 
d MW Bail may not Plead a leſs Sum in Satisfacti- 
1- on after the Money became due. PennePs 
e- WW Caſe, 5 Rep. 2 Levins. Holmes verſus the 
ff. WM Manucaptor's of Browne. And fo is Orton 
d- and Ohons Cafe, Mich. 16 Car. 1. B. R. 
d WW 1 Ro Abr. Tit. Bail. The Bail cannot 
of WW Plead the Principal paid to the Plaintiff 
2d WW Bol, in Satisfaction of a Judgment which 
-was an 1co#. and upon this the Plaine 
it aqcquitted and diſcharged the Principal of 
the Judgment for 807. which cannot be in 
2 I Satisfaftion of 1007. and alſo it is pleaded 
of. MW withour Deed or Matter of Record. 
ne WW If a Man hath Judgment in Debt in B. where 
e- and the Defendant is taken in Execution, Payment 
who brings Error, and his Body is removed by thePrin= 
into B. R. by Hab' Corpus, and there bail- 2 | 
ed, and the Bail is bound in a Recogni- gen 4g — | 
dance that the Principal ſhall 8 the charge. 
nt Writ of Error, cum effectu, an 1 
yu 
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Che Lat of Executions; 


be affirmed, that he ſhall pay the Sum reco- 


vered; and after the Plaintiff in the Writ 


| Recognizance, whet 


of Error pays the Sum recovered, and after 


the Judgment is affirmed : In a e erer 
againſt the Bail they may not plead this 
Payment by the Principal in diſcharge of 
themſelves, for this payment doth not diſ- 
charge the Principal himſell. 
It was doubted in cokein and Proctor 
Caſe, in a Scire fac againſt the Bail upon a 
erthe Bail may plead 
the Principal was taken in Execution by 


the Sheriff upon the Cap' ad Sat, and upon 


that paid the Money. 1 Roll Abr. 335. 


Dearh of the Principal, 


Scire fac againſt the Bail the Seire fac 
recited, That Judgment was given againſt 


the Principal in Debt, and that he had not 
part the Condemnation, nor rendred 


imſelf to the Marſhalſea according to the 
Bail; the Defendant pleads that the Prin- 
cipal was dead before the Scire * 
brought. Plaintiff Demurrs, becauſe he 
alone not when he died, nor that he 
died before the Capias awarded againſt hi 

Per Cur?, The Plea for this Cauſe is ill. 
Cro. Fac. 97. 25 e 
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Cie Lat of Executions, 


Releafe: 


If B. is Arreſted at the Suit of A. and this 
is returned in B. where B. and C. as his 
Bail become bound in a Recognizance 
(viz,) B. in 200 l. being the Principal, 


and C the Bail in 190 1 chat B. ſhall ap- 
pear to the Action, & c. according to the 


uſual Form, and after Judgment is given 


againſt B. and C. their ſeyeral Recogni- 


y 


zances, who plead the Releaſe of 4. to B. 


the Principal, of all Debts, Dues, Judg- 
ments, Executions and Demands. This 


is a good Plea as well for B. the Principal, 


as C. the Bail, and the Bail may plead Sa- 
tisfaction of a Judgment; and the Releaſe is 


2 Satisfaction. 21 Car. 1. B. R. Bancroft and 


Millet. 3 - . { 
In a Scire facias againſt the Bail he plead- 


ed that the Plaintiff had Arreſted the Party; 


who was Condemned in Execution in the 
Stannary Court, ſo as he could not render 
his Body ; adjudged no Plea, becauſe he 
might remove his Body with, a Corpus cum 
cauſa, and ſo bring. him. into this Court. 
Moor. Marſhall and Vincent*s Caſe. 


4 
- 
» 


ihe Fieber Bad taken wit of the Priviipals 


: 4 


in Execution. 


ED 4. £ Si x EY ET 7 5 3 7 . 
. The Plaintiff recovered againſt two in 
Trover; and now Nousht a Scire ; facie? 


againſt 


24t 


242 The Law of Executions: 
againſt the Bail, who pleaded that he had 
taken one of the Principals in Execution 
before the Scire facias taken out. 1 Rolls 
697. But... 1 
If one hath Execution againſt the Prin- 
cipal, he cannot aſterwards proceed againſt 
the Bail, nor, à contra. But by 28 Car. 2. 
it was reſolved in the Caſe of Orlbary and 
Norris, where the Bail was taken firſt in 
Execution, and afterwards the Principal, 
they ſhould both be detained until Satisfa- 
Rion, contrary to | Rolls 897. So that it 
appears that the Plaintiff ſhall not be con- 
cluded. by his Election to proceed againſt 
the one firſt; but here the difficulty is, 
that the Bail by the Plaintiff's Act is difa- 
bled to bring in both their Bodies accord- 
ing to the Condition of the Recognizance, 
he having taken one of them himſelf. E: 
adjorn. i Vent. 315. 5 
Scire facias againſt the Defendant as Bail 
for A. B. C. and D. The Defendant plead; 
that before the return of the ſecond Scire 
fac the Plaintiff had taken A. by Capiar, and 
fill holds him in Execution. Plaintiff De- 
murrs. Per Cur, it's an ill Plea, The Bail 
have taken upon them to bring in all the 
four; then though the Plaintiff hath taken 
one, this ſhall not diſcharge the Bail from 
bringing in the other three, for he ought 
to bring in all the four, and gave Rule for 
Judgment for the Plaintiff, ai, &c. At 
which Day Attorney General Jones preſſes 
to be heard further in this Caſe. For he 
faid that the Plaintiff by taking one of the 
R e Prin- 


4* \ G 5e — roar re 4 . . 8 1 n 1 . 1 
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ah 
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Principals had determined his Ele&ion to 
d have.the Bail in Execution, and by this 
N i had diſcharged the Bail, and cited 1 Roll! 
's Abr. 287. Letter G. 2 Levin 195. Aſtry 


| The Law of Exbcutiaaßs. 4 


= and Ballard. 
: e N $6 EL 


in WW Note, The Pleading Reddidir ſe may bs 
al, WW pleaded well enough without averring 
ia” WW rrout patet, for it is otily filed with the 
it WW Bail-piece entred into at the Judges Cham- 
N- her, upon which the Secondary writes a 
Reddidir ſe, and ſo the Party goes to the 
© W Marſhal into Cuſtody, and thence returns 
to the Secondary, and he enters commit 
'd- titur in Exoneratione Mawucaptorum ; Ind if 
de, this render be before the recurn of ths f 
Et cond Scire Fuc on the Bails Recognizance; 
it may be well enough pleaded, prout patet, 
&c. and this is the Courſe of the Court. 
s In Scire fac? againſt the Bail he pleaded 
chat the Principal Reddidit ſe: Adjudged 
ad it mall be Tried b the Record, and not 
e. by the Country. And if the Party render 
himſelf at the Bar, andthe Attorney of the 
he IF Plaintiff is not there to pray him to be 
en FF Committed, he ſhall be Committed, ex 
M IF officio, by the Court. Wolle and Davenant's 
ht r 5 
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not. 


The Lam of Executions. 


Return of a Scire facias againſt the Bail. 


Rerum at Scire facias on a ſingle Recognizance of 
2 Day cer Bail being returned at a Day certain, it 


was excepted to, becauſe it ought to be on 
the common Return Day generally, which 
the Court agreed. But where there is 2 


Condition, it may be returnable at a Day 


certain, and ſo are the Preſidents. This 
Scire fac is grounded upon a new Founda- 
tion 5 but it it were a Scire fac to revive a 
Judgment, it may be at a Day certain. 


And the Sei 
the Courſe o 


aci 

he Court, and the Party | 
to a new Scire facias, or Debt, upon the 

_ Recognizance. Allen 


captors of Cutler. 


 Reftitution. 


as was quaſh'd, this _ 
elt 


againſt the Manu- 


The Bail moved for Reſtitution of | Mo 


ney levied upon them in London, 


after a 


render in Execution of che Principal, the 


* azreed 


I 


hath t 


h 


Attorney having been paid 10 3. to enter 
à Reddidit ſe, but omitted it. The Court 
that after a Render the Plaintiff 
ree Terms to charge him in Exe- 
cution, or to take a Feri facias againſt 


his Goods; but before his Election, the 
are Diſcharged by the Render. 


Bail 


And, per Curiam, the Money was reſt 


. 


ored, 


and 


The Law of Executions. 
and the Attorney ordered to Enter a Red- 
Cap ad Sati fac lies on an Original Re- 


cognizance by Bail, to proſecute a Writ 
of Error, which is of a Sum certain. 


Rz3 GAP. 


245 


246 — TheLawof Executions, 


The Proceſs in Recognizance, Of Execution 
upon 4 Statute Merchant, or on a Recogni- 
 Zence per Stature 23 H. 8. c. 6. Of Exe- 
cution upon a Statute Staple, 23 H. 6. c. 26. 
Explained. The Proceedings in a Statute 
| Merchant, Staple, and Kecognizgnce, on 
Statute 26 H. 6. The difference of Proceed- 
 #ngs upon the Statute Staple, and the Recogni- 
| Baxce founded upon Stat. 23 H. 8. and the 
Statute Merchant. The Levari, what it is. 
The Sum apportioned, and ſeveral Executions 
taken in Execution on a Statute Staple, Mer- 
chant or Recognizance within the Statute 
23 H.8. c. 6. Declarations and Pleading: 
en Statutet and Recognixances. Of Exten. 
doys extending too high, and the Statute of 
2 H. 4. c. 17. Explained, and of Acton 
Burnell. Of Contribution. In what Caſes 
the Heir ſhall only be ebarged, and where be 
ſhall bawe Contribution. Where the Purcbaſer 
full bave Contribution. 


PROCESS. 


LYN a Recognizance in Chancery, the 
| Proceſs is Scire fac, and this being re- 
turned with a Nihil, another Scire fa, which 
being fo returned alſo, he ſhall have Judg- 
ment; and then he may have (amongſt 
ether Proceſs) a Leveri fac for the Mg 
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Tbe Law of Executions. 

but not a Capias for the Body. 8 Rep. 141. 
Ognel and Paſton's Caſe. 2 Leon. 
It was argued in Ognel and Paſton's Caſe, 
Whether a Capias lay upon a Recognizance 
in Chancery. It was ſaid, where no Capias 
is on the Original, there is no Capiarin the 
Execution, therefore. not on a Recogni- 


zance. The Caſe was, the Plaintiff ſues 


two Scire fac, whereupon two Nibils were 
returned; and after a Levari fat upon that 
alſo a Nibil is returned; then iſſues a Cap” 
ad Satisfaciend*. Now a Capiæ on a Recog- 
nizance is not by the Statute of 25 Ed. 3. 
but by the Common Law. And per Man- 


wood, I do admit the Rule, where there is Reg. 


no Cap' ad reſpondend, there is no Cap ad 
Satisfaciend” . But that ought to be intended 
in Caſes where is an Original and Meſne 
Proceſs before Judgment. Iwill put a good 
Rule : It is a Debt upon Record, and there- 
fore a Capias lies, as in Caſe of Special Bail 
upon a Latitat, who is bound in a Recog- 
nizance; the Defendant is Condemned 
and cannot be found, a Scire facias iſſues 
againſt the Sureties, and then a Capiæs. 
2 Leon. 88. Vide Cro. Fac. 3. Weaver and 
Clifford, And. in Grimſton and Wade's Caſe. 
3 Reb. 229. the Court conceived no Capias 


lay on Recognizance in Chancery. But if 


the Party be taken on ſuch Capias, it's ſuf- 
ficient for Eſcape againſt the Sheriff. Co. 
8 Rep. 142. By the Law the Body of the 
Recognizor is not liable to Execution. 

judgment being entred in Scire faciat on 


Recognizance, hebt lieth thereon, or up- 


R 4 15 on 


in Sci fa. 


248 The Law of Executions, 

on the Recognizance alone, but not pend- 
ing the Scire fac. Per Hale. 3 Keb. 221, In 
Grimſton's Cate. ERS any. 
Canuſce, The Conuſte ſhall haye the ſame Things 
orf Recoge in Execution as a Man ſhall have after Judg- 
nizanee, 9 ment by Tieri fue, or Levari fue, all his 
Moiery of Goods and Chattels ; and by Elegir the 
the Lands, moiety of his Lands, except Bobus & Afri 
© *  carucey, &c. but in this Caſe he cannot take 
the Body of 'the Conuſor in Execution, 
anleſs it be upon a new Statute, as in caſe 
of eee B. R. 3 Rep. 13. Plow. 72. Dyer 

ol: nora Pts bh #6:te cc 1 
Noceedl-· The Proceedings upon meer Recogni- 
ings upon zances are of another manner than upon 
meer Re- Statute Merchant, Staple, or Recognizance 
arg other, Within the Statute of 23 H. 8. as by Scire 
viſe than facizs againſt the Conuſor; or, if he be 
upon Stat. dead, againſt the Heir when he is of full 
Age; or againſt the Purchaſers if the Lands 
which the Conuſor had at the time of the 
Recognizance be ſold, to warn them to 
come into Court, whence the ſame Scire 
facias iſſued, to ſhew Cauſe why Execu- 
tion ſhould not be made upon the ſaid Re- 
cognizance ; and if che Party or Parties 
cannot be found to be warned, or being 
warned do not appear at the time, or ap- 
pearing do not ſhew Cauſe why the Debt 
fhould not be levied, the Conuſee ſhall 
have Execution of a Moiety of his Land 
by Elegit (if it be a Recognizance at Com- 
mon Law) or of all his Goods (if he be 
living) by Levgri or Fiers facias at his Ele- 
Aion. But he may not have e 


TheLawof Executions. 249 
his Body, unleſs he bring Action of Debt 
upon the Recognizance. „ 
Note, In a Scire facꝰ on a Recognizance 
Joint-renancy ſhalt abate the Writ, More 
| ! Scire facias in B. R on a Recognizance Scire fac 
may not be general without ſhewing the on the Re- 
> time of the Recognizance, and other Par- cognizance 
x ticulars, for it is but a Pocket Record, there- us f 
fore it is to ſhew what Date it is, for other. 
wiſe the Party may not know what matter 
to plead; and perhaps it is Releaſed or 
Cancelled, and a Man may not plead Re- 
leaſe after 'Nul tiel Record. Q. 2 Syd. 156, 
On Recognizance the Plaintiff hath Ele- 
ction to take out a Capias on Elegit, or a 
Scire facias; and if the Lien be real, he muſt 
join all: For though he may take out a 
Capias upon it againſt the Survivor, yet he 
may take out a Scire facias againſt all, i 


N * 


4 Wm” — 


— * 


Execution upon a Statute Merchant, or on 4 


. » Recognizance, by Stat. 23 H. 6 C. 6. 


It is firſt to take the Body of the Debtor, 
if he be a Lay Perſon and can be found. 
if not then upon his Lands and Goods, by 
Stat. de Mercatorib us. 

And the Execution upon a Recognizance 
within; the Statute of 23 H. 8. c. 6. and 
the Proceedings upon it are the ſame with 
the Statute Merchant, except as infra. 


Now 
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The Law of Executions. 
Now Mr. Plowd. in his Com. 72. ſaith, 


How the That when a Man enters into a Statute or 


Land on 2 Recognizance, upon this Statute the Land 


Starvte be= f the Conuſor is not the Debtor, but his 


come char 


wp Body; and' the Land is only liable in re- 


— debt. ſpect that it is in the Hands of the Conuſor 


at- the time of the acknowledging of the 


Statute or afterwards ; and the Land is not 
charged with the Debt, but chargeable 


only at the Election of the Conufee. And 
though the Conufor alien his Land to an- 


other, yet the Conuſor remains Dehtor 
ſtill, and his Body and Goods ſhall be taken 
in Execution; and yet when Execution 
is Sued upon the Land, the Land is char- 
ged and becomes Debtor alſo. 
Meri If a Teſtator upon a Statute Merchant 
berween procures it to be certified into the Chancery, 
Proceſs on and a Capiar thereupon returnable into 


_ Mer- B. R. or B. C. as is uſual, and the Conuſor 
2 Statute is returned an eff Inventus, and after the 
Staple, a Conuſee makes his Executor, and dies be- 


io Execu- fore Execution made by Extendi fac, his 
* Executor may not profecute this Extend; 
fac, but muſt have a new Certificate out 
of Chancery, and a new Capias. Cro. Car. 
326. Bur upon a Statute Staple, or a Sta- 


Nes Cer- tute upon the 23 H. 8. a Certificate being 


tifcate. made and delivered into the Hands of the 


Clerk of the Crown in Chancery,- then by 

Warrant of the Lord Chancellor he ſhaſl_ 
have an Extendi facias thereupon; and this 

being extended and returned, is delivered 


into the Petty-Bag. And though he who 
procured it be dead, yet being all in one 
3555 h Court, 
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The Law ok Executfons, 
Court, and appearing one Record, it is 
not the Courſe to have a new Certificate 
or Extent, but the Executor or Admini- 
ſtrator upon his Oath in Chancery, and ſhew- 

ing the Teſtament, or Letters of Admini- 

ſtration, ſhall have a Liberale, and not be 
put to a new Certificate and a new Ex- 
tent, becauſe it is in one Court. Cro. Car. 


OS Execution upon a Statute Staple. | 


Execution upon a Statute Staple is to 
have the Body, Lands and Goods of the Wha it 
' Debtor, and this is founded on 27 Ed. 3. extends to, 
c. g. and this is referred to a Statute Mer: - 
chant, and what will be liable to Execu- 
tion upon a Statute Merchant, will be liable 
to Execution upon a Statute Staple. 
By this Statute the Mayor of the Staple 
| ſhall keep the Debtor?s Body in Priſon ifHov the 
he be found within the Staple until the Body fhall 
Party be-fatisfied his Debt and Damages; lubja®, 
but if he be out of the Juriſdiction it ſhall 
be certiſied in Chancery under the Seal of 
the Mayor, upon which a Writ ſhall iſſue 
to take the Body, Lands and Goods, and 
upon that Execution ſhall be as in a Statute- 
Merchant, and that is wich Coſts and Da- 
mages. And where the Defendant hath a 
Scire Facias in Chancery to have back his 
Land, the Conuſee ſhall ſay he hath not 
levied his Coſts and Damages, and then Levying of 
the Chancellor is to ſet down what Coſts wee and 


and Damages he ſhall have. 15 H. 7. 16. mages 
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King's 
Seal. 


The Lam of Executions. 
To the Statute Merchant there is the 
Seal of the King and the Party, but the 
Statute Staple has not the King's Seal; but 
if it be grounded upon the new Statute 
— 32 H. 8. it hath alſo the Seal of the 
Party. 5 


Wiahour 2 I hach been held, that an Executor may 
Scire Face fue Execution of a Statute Staple or Mer- 


| iybere and in what Caſes and upon what ſord = 


by Exec chant without a Scire Facias, which he 
* may not do of a Record at the Common 


"a 


Orimſton, Maſter of the Rolls, having 


Judgment, Quod habeat Executionem, in Scire 
Facias on Recognizance in the Petty Bag. 
brought Debt by Dtitat in B. R. Per Con, 


No Debe no Debt on Latitat lies pendant the Scire 
dy Latitat Fuciar, that being an Election to Sue ſo; 


EN 


but after judgment entred Debt lies there- 
on, or upon the Recognizance alone, but 
not pending the Scire Facias. The Court 


_ doubted if Capiar lies on a R nizance 


in Chancery, and, I think, it is ſtill con- 
K 3 Keb. 221. Grimſton and 


Vide ſupra Recegnixauce, Tit Procefr 


. 
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The Law of Executions. 263 


The Proceedings upon a Statute Staple, Mer- 
| chant and Recognizance within the Statate 
2 H. 8. | 


+ They are in their Nature as Judgments, 

and the Proceedings thereupon are like 

thoſe on a Judgment. po 
The Conuſee on a Statute Merchant ARion of 
may, if he pleaſe, bring an Action of Debt Debt upod 
upon the Statute, and wave other Pro- We tante, 
ow as. Or he may (or his Executor if 

he be dead) may have preſent Execution or preſeac 
upon it after this manner. If it be a Sta- Execution, 
tute Merchant or Staple, or on 23 H. 6. d hev. 


| he may bring his Statute to the Mayor, 


Clerk or other Officer before whom it was 
acknowledged, and there they will find 
the Record of it, and the Day it paſſed for 
the un of the Money, they are to 
Apprehend and Impriſon the Body of the 
Conuſor, if he be Lay and can be found 
within their Juriſdiction; if he can't be 
«found there, they are to certifie the Re- 
cord into Chancery (which if they refuſe to 
do, they may be compelled to it by a Cer- Certiorass. 
tiorari) and 1 a Nihil returned upon a 
Teſtatum eff, he may have Proceſs in an- 
other County. Aliter of Goods. And if 


Execution be not done upon it by reaſon 


of the Death of the Conuſee or otherwiſe, 
the Conuſee or his Executor or Admini- 
ſtrator may have another Certificate, and 
_ thereupon, in caſe of a Statute — 


254 = 
he ſhall have a Writ of Capias out of the 


| rected to the Sheriff of the County where | 
the Lands and Goods lie, for the valuing 


taken is to be returned by the $ h an 
thereupon the Lands, Goods and Chatcels 


| ara.50 be raken by tis. Sheriff into his 


ce Law of Executions, 


Chancery, directed to the Sheriff of the 
County where the Conuſor lives, to Ap- 


hend and Impriſon him, and this is to 


returned into the Common Pleas or King's 
Bench. And when he is taken, he ſhall 


have time for a quarter of a Year to 
make his Agreement with the Conuſee; 
and to fell his Lands or Goods himſelf td 
ſatisfie him; and the Sale thereof, though 
he be in Priſon, ſhall be good. But if in 


that time he doth not ſatisfie the Conuſor, 


or if upon the Capias the Sheriff return 2 


ent Inventu, then Dar Will, oc gi. 


vers Writs (if the Lands or Goods lie in 


divers Counties) called Extend; facies, the 


Sheriff (ball be commanded to extend his 


Lands, and to deliver the Goods to him 
and the Lands to hold to him and his Heirs 
till the Debt be levied or paid. _ - © 
And in the Caſe of a Statute Staple pre- 
ſently after the Certificate into the Chan- 


kery, the Conuſee ſhall have a Writ to take 


his Body; and extend all his Lands and 


| Goods retornable in Chancery, that he hag 
r 


at the time of the Statute centred. into 
after. And this Writ is a Commiſſion di- 


of the ſame, whereby. they ſhall be Ap- 
praiſed. and Valued at a reaſonable Rate 


: — Inquiſition. And this e e ſo 


| eriff, and 


» 


Han 


— The Law of Executions. 255 
Hands, and by him to be delivered by the 
Conuſee, which the Sheriff, if he will, may 
do without Writ, to hold to the Conuſee 
till he be ſatisfied his Debt and Damages: 
And if the Sheriff reſuſe to do it, the Co- 
nuſee ſhall have a Writ out of the Chan 
crry called a Liberate, to compel him to do Ler-. 
it, and to deliver to the Conuſee the Lands 
and Goods fo found by Inquiſition, and 
taken into his Hands upon the Extent, and 
the Conuſee may enter upon the Lands 
himſelf. If the Lands or Goods are over- Goods over 
valued, the Conuſee muſt move the Court valacd. 
where the Writ is returnable at the Return 
Day, or at. leaſt the ſame Term when it is 
returnable, that the Appraiſors may take 
Lands or Goods at the Rate they have va- 
lued them, in the ſame manner as the Co- 
nuſee is to have them. Golab. 1. 39. But 
note, if the Conuſee accept of the Lands 
and Goods of the Sheriff, or ſuffer the 
Term to paſs where the Writ is returnable, 
he is too late, and hath no Remedy at all. 
But if the Appraiſers undervalue the Goods Goods vn. 
in favour of the Conuſee, the Conuſor praiſed. 
hath no remedy ; for he may at any time 
pay all or the reſidue of the Debt and Da- 
mages unlevied, and have his Land again, 
yet the Body of the Debtor is to remainin 


Priſon till the Debt be paid, © EE: 
If the Sheriff will deliver but part of the The rary 
Land of the Conuſor, the Party may refuſe nat vor 
the Land ; for if he ſhould accept of that, Fel. 
he ſhallbe concluded to demand the whole Land. 
afterwards. 20 Ed. 3. Exec. g4. 

1 . Difference 
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256 ö The Law of Erecutions: 


Difference of Proceedings on Statute Staple and 


Recognizance, and Statute Merchavt. 


| Note; So you may obſerve the differences 
only berween proceeding upon the Statute 


| Staple and the Recognizance founded up- 


the Statute of 23 H. 8. and the Statute 
Merchant. As, 3 Oy: 

1. Upon the Execution, of the Statute 
Merchant there doth iſſue forth a Capias 
againſt the Body, before any Execution be 
to be made of the Lands and Goods, and 
the Lands and Goods cannot be extended 


till a Quarter of a Year he paſt after th 
Body taken, or the Sheriff hath returned 


a non e Inventus. But upon the Execu- 


tion of the Statyte Staple and the Recog- 


nizance, the Body; Goods and Lands may 


be taken together at the ficſt. This there- 


fore is a more ſpeedy Remedy than the 
former. | 


. 2, Upon the Statute Merchant one may 
have an Action of Debt, otherwiſe it is 


upon a StatuteStaple. - 
3. The Capiæa on the Statute Merchant 
may be returnable into B. R. or B. C. but 
the Writ of Execution on the other is to be 
returnable into Chancery. 


I In a Statute Staple, preſently after 
the Certificate ingp the Chancery, the Co- 
nuſee ſhall have a'Wric to take his Body, 
and extend his Lands and Goods return- 


able in Chancery, which is a Commiſſion 
en” 1 | directed 


Che Law ok Erecutfons; Ro 
directed to the Sheriff, prout ſupra, all in 
one Wang ge 
FJ. The Tenant by Elegit upon Judg- 
ments and Recognizances is to hold the 
Land until he be anſwered the Debt with- - 
out his Coſts and Charges, &c. but the Te- 
nant by Statute Merchant, Statute Staple; 
or by Recognizance in nature of a Statute 
Staple is to hold the Land; &c. until he 
be paid the Debt together with his Charges 
and Coſts. 1 In. 698. e 


Wette, Upon a Stätute Staple or Recbg- 
nizance in nature of it, the Writ of Exe- 
Eution upon the return of the Death of the 
Conuſor is, to extend-the Land nec now Ca- 
talla, which were the Conuſor's at the time 
of his Death. 21 June, 8 Car. 1. Wigmore"s 
Caſe, and not to extend the Land and 
Goods of the Conuſor at the time of the 


= 


Debt acknowledged. 


Vide the Form of the Writ of Execution 
upon a Statute Merchant, vid. 2 Roll Abr. 
F475. - 38 * 
Vide the Form oſ the Writ of Execution 
upon a Statute Staple, and a Recognizance 
in nature of it, vid. 2 Roll Abr. 47. 


so chat by force of the Writ upon the Upon ehr 
„ Stature Merchant the Sheriff may deliver Execution 
the Land and Gaods upon the Extent td be Sheriff 


: | | * — | d TY 
5 the Party; but by the Writ on Statute M97 de 
I Staple or Recognizance in nature of It, he pang, 


M is to extend the Land and Goods, and to Goods ro. 
—_ "3 ſeize the Party, 


258 The Law of Executions: 


ſeize them into the King's Hand, but not 
to deliver them to the Party without a Li- 
berate. 2 Roll Abr. 475. 

Keire facias on a Recognizance before 
the Chief Juſtice ; Plaintiff leads 5 A- 
batement, that there were but 1 Days 
between the Teſte and Return of t + Scire 
fac, but reſolved that this was good by Set. 
15 Cr. I. Cop. 6. Par. 8. 


L E VAR I. 


„The Levari fac is to levy the Money 
upon the Profics of the Lands and Tenc- 
ments, and upon the Goods of him that 
hath e a Recognizance ; and this 
muſt be ſued within, and may not be ſued 

after the Year is paſt after the Day of pay- 

ment of the Money upon a Recognizance 

or after a Judgment, but there muſt go 

forth firſt a Scire fac to the Defendant, to v 

ſhew cauſe why Execution ſhould not be n. 

done: And in this Caſe the Land may not ” 
upon'this Writ be ſeiſed and Ad to 

to Party as upon an Elegit. 5 

Sicut alias If the Sheriff upon this Writ return that 77 

Levari to he hath ſeiſed part of the Money, which | 
1 he hath delivered to the Party; now upon 

rence this Return the Party which ought to have 

the Money may have a Sicut alias Levari of 

of 

2 2085 Ve to the Sheriff, to levy the dean ers: ſas 

* o='S 9 Plau. 441. Fitz. 265. 4 Oe 


992 


Note, He that fugrh forth : a \ Stirs ae is in 5er 
— to defeat an Execution upon a Sta- 


_ ruto 


@% in, 


as 8 


The Law of Executions. 


tute Staple, ſhall find Surety to proſecute 


OR * ; Piropriot 
In Iſſue out of Chancery on payment by 
B. the Father or his Son, under whom the 


- Plaintiff claimed by a Statute entred into by 
B. the Father, in regard that the Defendant 


is, Executor of an Executor; and f6 in 
Chancery his Oath cannot be had whether 
it were paid or not, as they might have 
had againſt the Executor or Adminiſtrator. 


It appeared that a Capias ſi Laicus iſſued out Proceſs. 


of Chancery on a Certificate there by the 
Mayor of Sudbury, before whom the Starute 


was acknowledged, upon Return whereof in 
B. C. as it muſt be; and Filed with the Czffos 


lrevium. On Statute Merchant Writs of 
Extent were ſigned: by Bren; Protho- 
notary, on view of the Statute, without 
ſight of che Writ of Capids after which, on 
5 H. 4. c 12. the Statute neet not be ſhew- 
ed, but that is ſufficient Proſecution; and 
Verdi& for the Detendant, tho it appear d 
not the Extent was Sealed. 3 Keb. 358. 


7 


MWAlloughby's' Cale. 


apportioned, and ſeutral Enecations 
ip ſeveral Counties 
If a Statute Merchant be acknowledged 
of 100]. the Conuſee may apportion the 
ſaid Sum, and have Execucion in one 
County for 201. and for 20% in another 
County, and ſo ſeveral Executions in ſe- 
veral Counties for Body, Goods and Lands; 
JJ TA 


The Law of Executions. 
according to his Apportionmeat ; if he is 
returned dead, then Execution for Lands 
and Goods; but when he is returned »0z 


eff Inventus, then for Body, Lands and 


Goods. 


85 Note, Per Stat. 5 H. 4. c. 12. it is Enact- 
chewing of ed, That when a Statute Merchant is cer- 
the Statute tified into Chancery, and upon this a Writ 


is awarded to the Sheriff, and this return- 


ed in B. and the Statute there once ſhew- 
eds, although that Proceſs after ſuch ſhew- 


ing be diſcontinued, &c. that the Juſtices 


of the Bench where the Statute was once 


ſhewed, may upon the ſame Record make 
an award and full Execution of the ſaid 
| Statute, without having any ſhewing of it 
at any time after, ED 
A Statute Merchant was by Mittimus re- 
moved out of the Chancery in B. C. and 


Execution was awarded there, Super teno- 


rem Recordi. Reſolved, 1. That Error lies 
in B. R. tho* the Original be in the Chan- 
cery and the Execution in B. C. 2. That 
in that Caſe the Conuſor cannot alledge 
for Error that the Statute wants one of the 
Seals that ought to be to it, betauſe he 
hath admitted the ſame in BC. Moor. 
Morſiy and Cbarnocł. 1 


n 1 


er 
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IWhat Things may be taken in Execution on a 
Statute Staple, or on a Statute Merchant, or 
on 4 Recognizance within the Statute of 

23 H. 8. c. 6. Vide ſupra, Whas Things 

are emendible. . 


Execution on a Statute Staple, Merchant, 
and on a Recognizance within the Stat. 


23 H. 8. is to have Body, Lands and Goods; 


and the Body of the Conuſor (thoꝰ there 
are Lands, Goods and Chattels) is liable 
to Execution, but not the Body of his Heir. 

Not only ſuch Lands, &c. as the Co- Lands 
nuſor hath at the time of the Execution of which the 
the Statute or Recognizance, but ſuch as agen 
he had at the time of his Entry into the gun f en. 
Statute or Recognizance, into what Hands trance into 
ſoever they are ſince come, will be ſubjeR theStarure. 
to the Execution. Ir muſt be Fee-limple 
„ö TE CY ”— 
Entailed Lands of the Conuſor are liable Entailed 
to Execution for the Life of Tenant in Lands. 
Tail. But if he, after he enters into a Sta- 
tute, ſuffer a Recovery of the Land, then it 
ſhall be ſabje& to Execution. Cro. Fac. 85. 


I che Conuſor hath Lands as Joint te- One Conv. | 


nant, the Moiety will be ſubje& to the nach 50 88 
Execution 3 the Life of the Conuſor. 
And if the Conuſor ſurvive his Companion, 


all the Land will be liable: For if one of 
two Joint-renants in Fee be indebted to the 
King upon Record, and he die, the Sur- 
vivor ſhall hold the Land diſcharged, s 
fertiori, incaſe of a Subſecdte. 
3 „„ Rents 


262 The Law of Executions. 
Ken Rents alſo as well as Lands are liable to 
this Execution. One makes a Feoffment 

in Fee or Leaſe for Life, reſerving Rent, 

this Rent is extendible, and the Conuſee 
may diſtrain for it. So if Leſſee for Life 
makes a Leaſe for Years, rendring Rent, 
and then he enters into a Statute. 
If che Conuſee hath a Rent- charge in 
Fac, for Life or Years, this will be exten 

; dible as Land. More 32. Caſe 104. And 
Whereand though afterwards the Rent become ex- 
in whze, tin by the Purchaſe of the Conuſor or 
„ e otherwiſe, yet as to the Conuſee and this 
Execution, Execution it ſhall be ſaid to continue and 
er not. be in eſſe, and ſo ſubje& to the Execution. 

5 But if the Conuſor, before the Extent, pur- 

chaſe parcel of the Land, the Rent is gone, 

and will not be liable to the Execution. If 

a Rent be granted to one for Life aſter 

the Death of his Wife, and after he ac- 
knowledgeth a Statute, and after his Wife 
Releaſe. dies, and afterwards he releaſeth the Rent 
to the Terretenant, this Rent will be lia- 

ble to Execution. 7 Rep. 38. Dyer 205. 
Rentſech. The Sheriff in Willack and Heathe's Caſe 

delivered the Rent without the Land, be- 

ing a Rentſeck, and a bare Rent cannot 
be delivered ut liberum tene mentum. Cro. 3. 
„ Non: Pee 
Q of Tithes, Stiles 168, 169. | 
Offces. Othces of Truſt, as Stewardfſhips of 
Courts, and other Offices for Adminiſtra- 
tion of Juſtice, Keepers of Parks, &c. are 

not liable to Execution. Dyer 7. 


A 
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The Law of Executions. 23 
A Right or Title to Land only is not Right or 
liable to Execution. If one be diſſeiſed of fung t 
Land, and then enter into a Statute, the 
Land will not be liable to Execution; but 
if the Connfor ſhall after regain the Poſ- 
| ſeſſion of his Land by Entry or Action, it 
„ will then be liable to Execution. 2 Rep. 


EE 3 
| So ſhall Reverſions or Remainders be Reverfions, 
4 liable to Execution when they come into cop 
„ e 
: If one ſeiſed of Land in Fee makes a Reverſion 
l Leaſe for Life, and after enters into a Re- Branted. 


8 cognizance, and then Grants the Rever- 
d ſion to another with Attornment of the 
. Tenant, and dies, the Grantee enters, the 
— Land ſhall be chargeable in Execution. 
f 0 7. 373. 1 Inft. 374+ More, Caſe 118, 
I FButa Remainder in Tail, or a Remain- if 
3 der in Fee after an Eſtate Tail in Poſſeſſion, il 
fe will not be liable to Execution till it come 
tinto Poſſeffion.. VV 
If the Conuſor of a Statute have a Re- conuſor of 
verſion, and grants it over, and after the à Statute 
ſe Tenant for Life dies, it ſhall not be liable Sat the 
e | to the Execution; for it was never ex- eto. 
ot tendable in the Hands of the Conuſor : 
3 But if he had not granted it away, it would 


havg been extendable when it fell in Poſ- 
ſeſſion. More, Caſe 118. e 


of Note, In the Caſe of a Statute, Recog- How the 
a- nizance or Judgment, the Heir is charged Heir i: 
re as Terretenant, and not as Heir ; becauſe ged. 
that by the Statute o Recognizance the 
Fa. : $4 Heir 
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The Law of Executions. 


Heir is not bound, but the Conuſor con- 


cedit quod dif?” pecunie ſumma de terris Levetur. - 


3 Rep. 12. b. . 

ands chargeable to this Execution, 
which other Lands deſcend to an Heir, they 
ſhall none of them be taken in Execution 
till the full Age of the Infant. Fenk. Caſe 
59. For ſome may not be charged ell 
they are all chargeable. So if the Leſſee 


for Life or Years of the Conuſor hath part 


of the Lands liable, and the Heir within 


Axe, the reſidue, all muſt ſtay till the Heir 


be of Age. 


extended during the Nonage of the Heir. 


But if a Title of Dower or Leaſe go before 
the Statute or Recognizance, this will not 


be liable at all. Idem ibid. F 
It a Man ſeiſed of a Rent-charge be 


bound in a Statute, and Execution be oy 


upon it, the Rent ſhall be extended, an 


yet the Statute de Mercatoribus ſpeaks only 
| of the Goods and Lands of the 
does not ſpeak of the Tenements or other 


* 


Things. More Rep. 


Statute, or nit. 


What Goods and Chattels liable to Execution on | 


A 


The Goods and Chattels which the Co- 


nuſor has in Right of his Wife are liable, 


bur not ſuch Goods as the Wife has as Ex- 
=. hs 


2cutrix to another. 


Power of the Wife that was married 
after the Statute acknowledged, ſhall be 


btor, or 


A — ee _ ac 
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The Goods of the Conuſor which he has Goods e 
as Executor, are not liable, becauſe he has auter aroit. 
them in auter droit. 

The Corn ſowed by the Conuſor on 3 4 
Land after the Statute entred into, and ed. 
before the Extent, will be liable to Exe- 
gution. 8.” 

Goods which the Conuſor has pawned, Goods | 
- while they continue ſo, are not liable to favned. 

Execution. 

The Goods that he hath of another Man's Good | 
only in his Cuſtody, are not liable; but bailed, 
if the Conuſor deliver Goods of his own 
to another to deliver to J. S. theſe Goods, 
until they be delivered over, will be liable 

to Execution. 
| Goods which the Conuſor has in na- 
js of a Diſtreſs, as for Damage feſant, Goods di- 

r Rent or Amercement which are in ſtrained. 

guſtodia Legi. while they be ſo, and Things aud in C. 
in Action are not liable to this Execu- ure. 
tion. 

But theſe Goods of the Conuſor which 
are liable to Execution, muſt not be ſuch 
as he had at the time of his Entr into the 
Statute or Recognizance, but ſuch as he 
had at the time of the Execution awarded, : 


1 12. 


Declaration 


1558 
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„ 


: Declarations and Pleadings on Statutes and Reg 
C 


| 3 is, that the 8. | per 
gripturs ſuum obligatorium, &c. conteſſit ſe 
Wi &c. ſelvrad eum requiſitas xſſet. The 
Defendant demands Oyer ot the Obligation 
vhicb is of a Statute Merchant, &. ſolvend 
at the Feaſt of, cc. It is an incurable Fault. 
Cro. Fac. 316. Fox e 47 hes ng 
Debt upon a Bond o po” It appeared 
it was a Statute Staple of 300 J acknow- 
ledged by the Defendant and two others 
before the Mayor of Lincoln, but becauſe 
the Seal of Lincoln, annexed thereto, was 
not of two pieces, according to Adlon 
Burnell, it's void as a Statute, but pobd as 
an Obligation. Cro. El. 355. Hollingworth 
and Aſcue. 8 
It is no good Plea to ſay that ſuch a one 
was bound in a Recognizance, and not to 
per ſcriptu ſay per ſcriptum ſuum obligatorium, and to 
fern Oblie conclude it was done ſeeunduns formam Sta- 
garrinm. tuti, doth not help it. But in a Verdict it 
Secundum was agreed to be good. March 76. Harris 
, and Garret. 4 Rep. 65. Fulwood's Caſe If 
the Jury find a Recognizance before the 
Mayor and Recorder, though they ſay not 
per ſcriptum obligatorium, or „ DO formam 
Statut', it's good enough. „ 
Defendant Pleads to Debt on two 
Bonds, that the Inteſtate was indebted to 
the Plaintiff in a Statute Merchant of 
| 450. 


250 l. which Statute is yet in force, &c. Diverſity 


ultra. Plaintiff replies, that the Statute is ,*..} 


that the Debt was acknowledged, and that 


appear that the day of Payment is expired, 


tion. If the Conuſee will take his Action Stat muſt 


ward. 
Staple of 6007. pleaded by Adminiſtrator 


 ftravit præter Goods to the value of 12 4. 
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2 | | between 2 
and that ſhe hath not above 40 5. Aſſets e 3 


burnt with Fire. Judgment pro Quer on Verdict. 
Demurrer. For by the woes ht the De- 
fendant hath confeſſed the burning of the 
Statute, and then it can never riſe up. 
For the Statute 23 H.8. cap. 5. concerning 
Recognizances in the Nature of a Statute J 
Staple refers to the Statute Staple, that the = 
Hike Execution ſhall be had and made, 22 1 


and the Statute Staple refers to the Statute 
Mlierchant, and that to the Statute of Aon 


Burnel, 13 Ed. 1. which provides, That 
if it be found by the Roll and by the Bill 


the day of Payment is expired, that then, 
c. but if the Statute be burnt, it cannot 


and conſequently there can be no Execu- 


” = | . o | o | 5 be od 'd 
upon it, he muſt ſay, Hic in Curia prolat',.” 8 


15 H. 7. 16. 1 Med. 186. Buckly and Ha- 


Recognizance in nature of a Statute 


againſt a Bond of 300 + and Plene Admint- 


Replic? ſets forth the Certificate of the Re- Certificate 


cognizance in Chancery, and the Capias fiof the Re- 
Laicus fit. Return of the Wric, that the Co- 
nuſor was dead, 23 June, 2 Fac. 2. Breif 
d Extent Iſſued. Return of the Writ, and 


cognizance 
in Chancery 


Inquiſition taken, 25 O#. 2 Fac. 2. The 


Lands found by the Inquiſition and the 


ſeveral 


"WM 
- 
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ſeveral yearly Values. Omnia que quidem 


Meſſuagia Terras & Tenementa pred cum per- 
tin pred W. S. tunc Vicecomes pred Com Lin- 
coln pred 25 die Of. Anno dicti Domini 


Regis nunc ſecundo ſup dis in manus dif 


Domini Regis nunc per Extent pred ſeiſiri fe- 
ciſſet prout per idem breve ult' mentionat &. 
per eand Inquiſſtionem pred hrewi ulterius men- 
tionat annex coram prefat tunc Vic? Com 


pred Lincoln Capt? in Filaciis dicte Cur Canc 


didi Dom Regis nunc apud Weſtm' pred in 
Com Middleſex pred de Recordo reſiden ple- 
xius liquet ſuper quo didtus Dom Rex nunc po- 
ftea, ſcilt* &c. per quoddam aliud breve ipſius 
Dom Regis nunc e pred Cur Cancellar' ipfuus 
Dom? Regis 5 Weſtm' pred adtunc emanan 
prefat tunc Vic Lincoln direct eid Vic 3 
cepit ad idem Vic prefat E. O,. (the Conu 5 | 
pred Capital Melus ', VC. & cetera omnia e 


fingula premiſſa predict cum pertin in Balliva 


fat” tunc Vie? Lincoln pred fi ea per Ex- 
— 4 reci pere voluit liberaret tenend' eid 
Ee G. 22 5 5 ſuis ut liberum tenementum 
ipſius E. O. quouſque fit de debito predicto una 


cum damnis miſis & expenſis ſuis quæ is ea 


parte rationabilit ſuſtinuiſſet plenarie ſatisfact 


Fuerit. 


Et qualit, &c. The Writ returned 


that he had 20 Nov. in the ſame Year, de- 
| livered ; and that the Conuſee had recei- 
ved the Lands extended, and of them was 
and yet is poſſeſſed. Demurr. 5 


Theſe 


and ſo void. 


nuſor or by the Defendant, and it cannot 
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Theſe Exceptions were taken to the 

1 5 N 

1. The Plea ſaith the Recognizance 
was debito modo Capt”, but doth not ſay 
how. VVV 
It is ſaid it was taken coram Vaughan 
C. F. & ſecundum formam Statuti, which is 


ſufficient. 


2. It is not ſaid that it was per ſcript Ob- 
ligatorium. Ff 
It is ſaid 2d per Recognit in natura Stat 
Staple recognovit, which is ſufficient. 


z. It is not ſaid that the Statute was In- 
rolled according to the Form of the Statute, 


he Statute of 27 Ell. extends only to 

Purchaſers of Lands, and not to Creditors. 
4. For any thing it appears the Debt ; 

may be ſatisfied. a Bo | 

is ſaid it was not ſatisfied by the Co- How it 


be ſatisfied by the Extent for the Debt is rare 
300 l. and the Liberate did not iſſue till the pebe was 

2 Fuly, and the Lands are but of the value fatiefied. 
of 50 l. per Annum, and therefore ſhall not 

be intended to be ſatisfied. ; 


5. It is ſaid that the Statute remains un- 
fatisfied, but faith not at what place. 

It need not: For if it be unſatisfied it 
remains in Places unſatisfied, and further 
no Iſſue is to be taken upon it. = the 
Pg Plain- 
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Plaintiff in his Replication ought to ſhew 


how it is ſatisfied ; and further, ſuch Re- 


cognizance is never produced in Plead- 
ing. The Plaintiff had Judgment as to the 
matter in Law pro. Quer, Vide 2 Cro. 338. 
639. Syd. 356. Vide 3 Levis 219. Barker 


and Dye. Where ſuch Judgment is given, as 


in the Caſe here. 5 
1 Lit. 429. Young and Fobn/on. | 


- Extenders extending too high. 


Zy the Statute of 4on Burnell, if the 
Extendors extend the Land too high, Sta- 
iim reſpondeant ills, &c. (Statim) is not that 
the Extendors ſhall pay preſently, but 
wirhout delay, at the time limires by 


To what Sort of Extents the Statut re of | Acton 4 


Burnell ſhell be intended. 


It was the Opinion of the Juſtices of the 
Commion Bench, That if upon a Writ of 


| Elegit or other Writ of Execution. ſued 


-upon a Judgment, the Extendors extend 
the Lands or Goods too high, that now 


the Plaintiff hath no Remedy by the Sta- 
cute of Adton Burnell or de Mertatoribus, or 
otherwiſe to pray that the Extendors them- 


ſelves may have the Lands; or take the 
Goods, or pay the Money which were Ap- 


praiſed for them; becauſe thoſe Statutes 
| were 


che 


. 


The am of Executions. 
were penal Laws, and do not extend to 
other Writs of Execution, but only upon 
a Statute Staple, Merchant or Recogni- 
zance. Bendl. 15. 7, ; 
In Scire fac on a Recognizance in Chan- 


cery the Parties Being at Iſſue, the Record 


was ſent into the King's Bench to be Tried, 
and it was found pro Quer, who had Judg- 
ment; and on Klegit divers Lands were 
extended, and cffered by the Sheriff to be 
delivered, to the Party according to the 


Extent, which the Plaintiff refuſed before 


the Sheriff becanſe they were too high. 


And at the Day of the Return of the Writ 


the Plaintiff came in B. R. and prayed that 
the Extendors might retain the Lands ac- 
cording to the Statute of Aden Burnell. 
Per Cur , upon an Execution upon a Recog- 
nizance for Debt, if the Land e 
too high the Plaintiff may pray that the 
Extendors may retain, &c. as well as upon 
an Extent on a Statute Merchant or Staple; 
and that it is within the Equity of the Sta- 


tute of Adlon Burnell. But in a Scire facias 


upon Bail, and Recovery and Execution 
thereupon, it is otherwiſe. So it was a- 
warded, that the Extendors ſhould have 
the Land at that Rate, and ſhould pay 
the Debt. Cro. Fac. 12. Molineux ànd 
Lacan. 6-4 185 1 


In caſe where Extendors upon Elegir, 


or other Act of Execution, or upon 4 


Recognizance in Court, do extend the 
Lands too high, they ſhall not be. ſoreted 
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Statute upon the Lands 


The Law of Exetlitiorg, 
to take it at the Rate as the Extendors of 
Lands .on a Statute Merchant, Staple, or 


Recognizance, in nature of a Statute Staple; 


—_— 3 

M. as Adminiſtrator of M. extends a 
s Of R. and before 
his Acceptance prays that the Lands may 
be delivered to the Extendors ; wherefore 
Proceſs iſſued accordingly, and before the 
Return of the Writ the Court was moved, 
that the Extendors cannot have the Land, 


becauſe after the Extent R. is dead, his 
Heir within Age, and in Ward to the King; 


ſo that the King is now in Poſſeſſion, and 
the Land is in other plight than it was at 
the time of the Extent, ſed non allocatur. 
And by Popham, the Extendors ought to 
ſae to be relieved in the Court of Wards: 


| Yolo. 55. Molineux verſus Riggs. © 


- Though the nioveable Goods' are ſold 
for leſs than they are worth, yet is the 
Debtor without remedy, and it ſhall be 
imputed to his own Folly that he would 


not ſell them himſelf when he might. 


ta cation «hut 


zance to the King of 30oo0 J. After his 
Death Scire ee. ues out of the — 
againſt his Executors, and agairiſt the Heir 
of his Lands and Tenements- The She- 
tiff returns he had no Executors 0 

TY Baily- 


al 


1 . . 


DU 
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Bailiwick ; and further, that Sei fi Millielmo 
Herbert Mil Filio & Heredi dicti M H. per Fc 
D. & R. D. qd fit coram Baronibus, & c. And 
at che Day ot the Return Sir William makes 
default, whereupon the Barons gave Judg- 
ment, 24 dia Dom Repina recuperet verſus 
diet Will. H ditta 3 millia Librarum & qd? 
e idem Millielmus de iiſdem 30001. eon 
retur & ei inde ſatisfaciac. 


- Reſolved, In caſe of a Common Perſon in ſome 
the Heir of the Conuſor, or of him againff Saſes the 
whom Judgment in Debt is given, ſhall bebe on 
: | > Jos Rt ty 1 
only charged in ſome Caſes, and in ſome charged. 


Caſes he ſhall have Contribution againſt 
other Teree-renants-- nn 
If a Man be ſeiſed of three Acres of 
Land, and acknowledges a Recognizance 
or Statute, and Enfeoffs 4. of one Acre, 
B. of another, and the third deſcends to 
his Heir; if Execution be ſued againſt 
the Heir only, he ſhall not have Contri- 
bution, for he comes to the Land without 
Conſideration; and fits in the Seat of his 


Anceſtor. And the Heir ſhall not have The Heir | 
Contribution againſt any Pu: chaſer, tho” not to have | 
the Purchaſer comes to the Land without Contribati- 


any valuable Conſideration, for the Con- | 
fideration is not materia! in this Cafe, For gr. 
although in the Caſe of a Statute, Recog- 


nizance, or Judgment, the Heir is charged where hs 
as Terre-tenant, and not as Heir, the Heir is 
Reaſon is, that by the Statute or Recogni- charges 8s 
nizance the Heir is not bound, bur the Tertenfte | 


Gontfot 


The Law of Executions; 
Conuſor concedit qd? dicta pecunie ſumma de 
Terris, &c. Levetur, yet he ſhall not 
have Contribution againſt or from a Pur- 
"ae ke 3 
The Heir of him againſt whom Judg- 
ment is given, ſhall not have Contribution 
againſt the Terre-tenant; and therefore if 
he ſell part of his Lands, and keep part in 
his Hands, and the Conuſee ſue Execution 
of the Lands only in the Hands of the Co- 
nuſor, or his Heirs, in this Caſe neither 

be nor his Heirs ſhall have any Contribu- 
tion from a Purchaſer as they ſhall have 
againſt him. Plowd. 72. Fenk. Cent. 1. 
Caſe 69. 19 5 
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I bere the Heir ſhall have Contribution. 1 


If a Man be ſeiſed of two Acres; one of 
the Nature of Borough Exgliſh, and binds 
himſelf in a Statute or Recognizance, or 
Judgment in Debt is given againſt him, 
and dies, having Iſſue two Daughters, who 

. make Partition ; in this Caſe, if one be 
| only charged ſhe ſhall have Contribution. 
one Pur: For as one Purchaſer ſhall have Contribu- 
chafir tion againſt another, and againſt the Heir 
Wall have alſo, fo one Heir ſhall have Contribution 
i pe” againſt another Heir. For they are in 
ka fe equal; jure. 

| Lands deſcend to the Heir of the Part of 
the Father, and ſome to the Heir of the 

Part of the Mother. a 

EIT. RE Though 


So in caſe where ſome of his 


f 
« 
1 
rx 
C 
C 
* 


tt 


not intended that the other ſhall give or 


Che Law of Executions. 255 
Though Sir V H. the Heir (in this Caſe) 

was charged as Terre-tenant, yet cauſa qua 

ſupra, the Writ which iſſued againſt him 

only was good. 62: 


If two, four or more Men are ſeverally Where the 


ore, A 
If two Men alien Land with fries 


upon them; for joint Lien which binds the Real Len. 


| Nets, Where it is ſaid, if one Purcha⸗ 1 
ſor hall be only extended for the whole Coatribu- 
Debt, that he ſhall have Contribution, K 
low to him any thing by the way of Con- 

tibution, bur the Party which is only ex- 

ended may by y; # Audits Querels. or 


Scirè 
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Scire fatias, as the Caſe requires, defeat 


the Execution, and by this ſhall be reſto- 
red co all the mean Profits, and force the 


Conuſer to ſue Execution of all the Land, 
and fo every one ſhall be Contributors, 


| & e. the Land of every Terre-tenant ſhall 
be equally extended: 3 Rep. Sir Willian 
ͤ Ons 


= — wo 
* 
— 
3 
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Ar. XV! 


bat Executions are well executed not being 


returned, and what not. Judgment with a 


_ Cellar Executio, in r Caſes. Plead- 


ings as to Execution. Where a Man is eftopd 
for ever for want of Pleading. What may 
lie Pleaded in Bar of a new Execution. In- 

quifition, bow 10 be taken. Where void, 

„ PF = "IA 


0 Extendi fac a Liberate iſſued for th, up- 


Xecution upon a Statute, upon the 


on which the Lands were delivered, but 


Was not returned, yet the Execution is 
good. This difference was taken. In a 
Cap ad Sat and Fieri E Words are con- Dungy 

Ween 
habeas Denarios bic in Curia: Contrary in — Pl er 


ditional, Ira q& habeas Corpus, &c. Ita 4d 


Liberate, Habere fac Paſſeſſon, Seiſinam; in Liberare, 


ſuch Writs there is no ſuch Clauſe, and and Hatere 
therefore ſuch Writs be not returned. Ex-fa" ?ef. 


ecution done by vertue of them is good 
enough, 11 H. 4. 121. If the Sheriff by 
force of an Elegit delivers to the Party the 
Moiety of the Land of the Defendant, and 
doth not return the Writ, if now the 
Plaintiff will bring an Action of Debt de 


novo, the Defendant may plead in Bar the 


Execution aforeſaid, though the Writ of 
Execution were not returned, and yet the 
Execution is not upon Record. 1 Leon. 


280. Penruddock and Newman. 


1 An 
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An Extent was ſued upon a Statute Mer- 
chant by the Plaintiff againſt the Defen- 
dant for Lands in his Poſſeſſion in the 
County of Southampton; the Sheriff put the 
laintiff, the Conuſee, in poſſeſſion of a 


* 


parcel of Houſe and Lands, and ſuffered 


the Defendant to continue in the reſt of 
the Houſe, by reaſon whereof H. the De- 


fendant held the poſſeſſion of the whole, 
and kept the Conuſee out. The Conuſee, 
to the intent he might have full and perfect 


poſſoſſion of the whole, cauſed the Sheriff 


that he did not return the Writ of Extent, 


upon which it was entred upon the Roll, 
Vie nibil inde fecit nec miſſt breve. Where- 


Ilias ex, upon iſſued an Alias extends fac, upon which 
tend upon the new Sheriff returned, that in the time 
the Sheriffs Of the old Sheriff a Writ of Extent iſſued 


Return. 


2 


forth, &c. and that the ſaid Sheriff had ex- 
tended the Lands, by reaſon whereof the 
new Sheriff could not extend them upon 


a new Writ. By the Prothonaries, and per 
Cur, our Courfe is, when no Return of 


| ſuch Writ is made to grant an Alias at the 


Prayer of the Party, and to enter upon the 
Roll that the Sheriff upon the' firſt Writ 


Nibil inde fecit nec miſit breve ; for 7 fuch 


ſurmife, and ſuch Entry upon the Roll, an 
Alias breve might well be awarded. / But if 


- 


the ER upon the Roll had nct been, 


then the fame had been a good Execution 
for the Party, though it be not returned. 
2 Leon. 12, Colſhall and Haſtings. 5 


7 


| Fudgmem 


* 


| 
f 
5 
f . 
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The Law of Exetutions. 
Judgment | with a Ceſſet Executio, in 
5 what Caſes, | 


In a Quare Impedit where the Biſhop diſ- 
claims, and the Parſon loſeth by default, 


there ſhall go a Writ to the Biſhop, Non ob- 


22 reclamatione, to remove the Incum- 
ent, but with a Cefſee Executio, until the 


Plea is determined between the Plaintiff 
and the Patron. Vaughan 6. 6 Rep. 48 


Where one of the Defendants pleads to 


Iſſue, and the other Demurrs, and the 


Plaintiff hath Judgment upon the Demur- 


rer, there ſhall be a Cefſet Executio quouſque 


placitum termina 


” eſt upon the Iſſue. 2 San- 


In a Warrantia Charte, Writ of Meſue, or 
Dower, where the Heir pleads Detinue 
of Charters, Judgment may be given pre- 
ſently with a Cefſet Executio. Hub. 3 9. 

Debt againſt Executor, he pleads Rien 


enter les maine, and indeed hath then no- 


thing, the Plaintiff may have Judgment 
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for his Debt preſently to be had by Scire 


fac when Goods ſhall come to his Hands. 


8 Rep. 1 4. Hob. 199. | 


Soc in Debe againſt the Heir, if he pleads 


Riens per diſcent, the Plaintiff may have 


Judgment preſently, and a Scire fac when 


Aſſets deſcend. 


p 2 Ss PLEA D- 


28 Che La of Executions. 


* 
" 


PLEADING. 


Vide ſupra, where Execution with Sati faction 


againſt one ſhall ſerve for the other. 


Though it did not appear by the Declz- 
ration in Audita ad on Defeazance of a 
Statute, that the Statute had three Seals 
according to 23 H. 8. yet it is well enough: 
For though the Execution be ill made, yet 

the Audita Querela lies. Aluer, where he 

Where it brings an Action on the Statute, for there 
muſt be al- he is to ſay that it was ſealed with three 
leoged the Seals; but where he ſaith that it was ac- 
r 4 knowledged Engng to the Statute, it 

Inn Seals mall be intended to be with three Seals. 

Moor, Caſe 1097. Trot and Spurling. 
Menſtre les A Tenant by Starute Staple or Elegit, that 

| farts: hath extended an Abbot's Leaſe, or a Leaſe 

| made out of the Abbot's Leaſe, is not bound 

to ſhew it, becauſe he comes in by the Act 
of Law: But any other that comes in un- 
der the Leaſe, muſt ſhew it by the Opi- 
nion of the whole Court. Brownl. and 


Golds. 38. LTC coal 
Recovery, Two were bound jointly and ſeverally ; 
and Execu- in Action brought againſt one, he Pleads 
tion plead- that the Plaintiff axter foits recovered a- 
ed for the : FM : ; Ii 2 
n es gainſt the other, and or the ſame Debt, 
And had Execution, the Plea is gocd, and 
the Execution is of the Record, and it ſhall 
be cried by the Record ; for if he had paid 
this in the Country to the Plaintiff, and 
4 SEU A not 


+ : 0 
y 8 
, * 
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Che L alu of Executions. — 28x 
not in Court, this is no Execution of the 
Jadamant. Ah 239. 
A Man may plead divers Matters after What 
the judgment given to Bar the Plaintiff of things may 
Execution, as Outlawry, or a Releaſe of be pleaded 
Action, &c: 2 Toft. 470. „ ane Joys 
Tenant for Lite, the Remainder to his * 
Iſſue in Tail. The Tenant for Life enters 
into a Statute and dies. Conuſee ſues a Execution 
Scire facias againſt his Heir, who was the 284unſt If. 
Ifſue in Tail, and che Sheriff returns Scitre . in hae 
feci; and upon this Execution, without jy, lng, 
any Plea pleaded by the Heir, and the ths 
Heir being ouſted by Execution brought 
Ejectment. Per Cur, the Heir or Iſſue in 
Tail ſhall be bound by this Execution: He 
hath no Remedy either by Ejectment, Writ 
of Error, or Audita Quer, nor any other 
way but againſt the Sheriff; if he made*a 
falſe Return of the Scire fa, the Law ſhall. 
adjudge it his fault that he did not come in 
and plead it upon the Scire fac: And for 
this if the Conuſor hath a Releaſe made 
before the Scire fac, and come not in upon 
the Scire fac returned, and plead it, he 


| {hall be effop'd for ever to take any Bene- 

| fit of it. 1 Hd. 54. Day and Guildford. 
J A Man may not Plead Execution with- Oge cannot 
; out ſhewing the Judgment in Covenant to Plcad Exe. 


fave harmleſs againſt ail Eviction or Ex Hi 

ulſion. The Defendant pleads FJ. S. ouſted 8 _ 
him by Hal fac Poſſefſicuem, Plaintiff De- judge. 
murrs: The Plea is ill, becauſe he pleads _ | 
an Expulſion by Execution without chewing 


any Judgment. . He ought to have Plead: 


| 
] 
; 
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Not good 
ſor not 
finding the 

certaintyof 
S the 11 


The Law of Executions. 


ed that 
which taliter proceſſum fuit qd conſideratum 


wit, that he ſhouid recover, and upon this 


the Habere fac poſſeſſionem. 1 Levins 83. Ni- 
cholas verſus Pullen. 88 | 


One Pleads an Extent of the Goods and 
delivered to the Conuſee, and faith not per 
Sacramentumy it's il. Cro. El. 735.756. 


' What may be pleaded. in Bar of 4 new 
P 8 


The Plaintiff may File a Heri faciar, part 


of the Debt being levied thereby on judg- 
ment (to the intent to have Audita Querela 
on Elegit executed after it) and ſo it may 
be done had the Sheriff only taken Bond 


(by aſſent of the Parties) for payment of 


the Money : And the taking ſuch Bond 


was adjudged in a Weſtern Cauſe at Ex- 


ter; to be pleadable in Bar of a new Exe- 
cution. 1 Keb. 55 1. Ward and Hambel. 
Vide Cre. Eliz. 71. Brown and Whitten 
ſuprs. = 5 „„ 
Inquiſit ion, where void, or not, and how to be 
ma de. Vide Liberate. 


On Extent it was found by Inquiſition 
that R. the Debtor was poſſeſsd of à Leaſe 


for the Terms quorundam annorum adbuc 


adventurorum, it's void, becauſe the cer - 


tainty of the Term was not found. 2 Lev. 


4 


121. Ruſhton's Caſe. 


S. brought Ejze&tment, upon 


The 


A000 ov; 9 GGG 


Eibe Law of Executions, 283 
The Bailiff of a Liberty may take ang 
make Inquiſition, and an Extent upon an 
Elegit by Warrant from the Sheriff direct. 
ed to him. When a Jury by Inquiſition f 
finds the Seiſin and value of the Land, the 
Jury ſhall extend all the Land, and the Bai- 
Hff of a Franchiſe, or the Sheriff where no 
Franchiſe is, ſhall deliver the Moiety, and 
not theJury. Cro. Car. 232. Sparrows Caſe. 
Ia Hill. 10 Fac. Two Inquiſitions taken Twolaquis 
at ſeveral Days by ſeveral Juries upon one fitions tr. 
Statute Merchant were adjudged naught ; *" (Fon 
one was taken of the Land, and the othery, cut 
for the Land and Goods, And the Extent juries, il. 
of the whole 4th part was naught, for it 
fhould be of the Moiety of the 4th part. 
And note, it was but a Leaſe, and the She- 
_ riff might have ſold it as Goods; but ſeeing 
he had extended it, in this caſe he ſhould 
receive Benefit but as in a common Extent. 
Mich. to Fac. Brownl. and Golds. 38, © 
pon Elegit the Extent muſt be per Ca. Hor the 
cramentam' diadecim, and not by the Sheriff f be 
himſelf, although'the Writ do not ſpeak of Rk Zh 
an Inquiſition. Dyer 100. _— 
In Debt on a Leaſe for Years. Conufee 
of a Statute takes a Leaſe for Years of the 
33 and Rent reſerved upon the 
eaſe for Years, Leſſee Attorns, and then 
he extends. A puiſny Conuſee extends, 
and adjudged for him, becaufe the former 
Extent was ſuſpended during the ears: 
But Error in the 1 Chamber was on 
the Declaration, for that it did not com- 


prehend ſufficient Title; for it was poo 


284 The Lam ok Executions. 
Extene ed upon an Extent, which ought always to 
oughe ale be by Inquiſition, and the Sheriff himſelf 
3 to be without an Inquiſition can not execute it. 

y Inqui- r y | 
ftiom, and here it is not that the Sheriff returned 
the Inquiſition, but that the Reverfion and 
Rent were delivered in Extent, and this 
was held: an incurable fault. Co. Fac. 569. 
Harrington and Garraum g. 
An Extent was ſued by an Executrix up- 
on a Statute Staple made to her Teſtator, 
quiſirion and ſhe dies before the Inquiſition taken, 
eakenafter the oy ted taken after her Death is 
_— void. For the Writ is to Appraiſe and 
0 ebem Seiſe into the hands of the King, at ee Li- 
the Lands berari faciamas to the ſaid Executrix, and ſhe 

216 to be being dead before the ſaid Inquiſition was. 
delivered. taken (fo as it cannot be delivered to her) 

the Inquiſition taken after and returned 

is void. „ 
Where the A Term for Years may be delivered to 
Inquiſition. the Party in Execution upon Elegir, but 
mul rev” then the Inquiſition muſt ſhew the com- 
mencement mencement and certainty of the Term. 


aßthe Term 4 Rep. 74. Vide 2 Inſt. 394. 


n 


| By Death, or hot. 


Tf che Plaintiff ar whoſe Suit be dead 
after the Execution taken out before the 
Defendant was Arreſted, as appeared by 
the Report of the Secondary, yet the Exe- 
cution ſhall not be ſet aſide; for, per Cin, 
now he muſt lie till Agreement with the 
Executors or Adminiſtrators. But if the 
» Fn ; Plaintiff 


The Law of Executions. 
Plaintiff had uit d before judgment or Ver- 
dict, he might have been diſcharged. 2 
Keb. 516. OT and Alt. . 


2 Protedlion, ar wot; 


An Debt on 8 RE ED > 0 
that che Plaintiff took out a Capiar againſt 


kim, and Arreſted him, and that thereupon 


he was diſcharged by Protection allowed, 


A 


ſhewed to the Bailiff as Servant to the Earl 
of Bath, not ſaying infre menia, but only _ 


in his ATairs Plaintiff demurred, becauſs 


Privileges ought not to be allow'd to Exe- 
cution. 1 If. 131. The 28 is ill. 1 _ 
660. | Cooldwas and * 


286 


Che Lau vf Erecutfons. 
By hat ways Execution of Body or Lands ir 


diſcharged. Of the Body, by Releaſe, and by 
what Words. By ſurrender of the Eftate in 


Extent. By Eſcape. By Matter ex poſt facto. 
10 by Deſcent ; by Pur - 


Of Lands ; by Re 
chaſe ; by Defeazance;, by Eſcape. How 4 
Man may be diſcharged out of Execution. 
Of Execution being reverſed, and the 54 - 
ment ſtanũs, and the Conſequence. .. Execu- 
tion Superſeded or Reverſed by Error. Stat. 
13 Car. 2. C. 2. and 16 Car. 2. c. 8. ex- 


plained. Of Reſtitution by reaſon of Rever- 


ſalby Error. In Recovery Land by erro- 
neous Fudg ment, which is Rever ſed. How 
the Reſtitution ſhall be, and from what time. 
Reſtitution in Fieri facias, and Utlary re- 
verſed. Pleading in a Seire taCias fer Re- 
ſtitution Sbeffe Fees for Execution. 9 
ment and Execution in Inferior Courts Plead- 
ed, and bow. 
WO are hound jointly and ſeverally, 


* 
1 
N 


I. and the Obligee ſues one of them in 


B. & and the other in B. R. and had againſt 
him in B. R. a Capiar, and took him in 


Execution, and after took an Elegit againſt 


the other, and had Lands and Goods deli- 
vered in Executibn, as he well might; the 


other in Execution hy his Body had an 


becauſe the judgment in this Caſe 1 
b that 


as Awe * 2 


The Law of Executions: 


that he be diſcharged of the Execution, he 
ſhall never be taken again, though the 


Land taken in Execution be evicted. Hob. 
A'S | 


| Of Boch; by Releaſe. 
If the Body of a Man be taken in Exe: 


cution, a Releaſe of all Actions will not 


diſcharge him; but if he releaſe all Debts 
and Duties he ſhall be diſcharged of the 
Execution, becauſe the Debt or Duty it 
klku ding el. 
And if a Man releaſe all Suits the Exe- 
cution is gone, for no Man can have Exe- 
cution without Prayer or Suit but the Ki 
only; and therefore ſuch a Releaſe will 
not bar him. 5 
If. a Judgment be re in Debt, and 
the Body of the Defendant is taken in 
Execution, and after the Plaintiff releaſetk 
the Judgment; by this the Body ſhall be 
diſcharged of the Execution: By a Releaſe 


of all Demands, Execution is diſcharged, 


and alſo all Statutes, Recognizances, Ob- 
ligations, &c. 1 Inf. 2911. 
A Statute was acknowledged the 26th of 

May, the Conuſee made a Releaſe the 25th 
day of ali Demands, uſque conſectionem pre- 
ſentium, and delivered the ſame the 27th 
day, by this the Statute is diſcharged, for 


the day of the delivery is the day of the 
making of it; but if the words had been 


aſque datum preſentium, the Statute has, nos 
8 een 
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The Lam of Exerution - 
Caſe. | | 


- Emay diſcharge one in Execution at my 


* 


Suit by Patrol. Poph. 206, 207. 


If one releaſe the Impriſonment only, | 


L. if it be a diſcharge of Execution. 
„ , ge el Y 

It the Conuſee ſhall before or after the 
Execution releaſe to the Conuſor of the 


Statute: or Recognizance the ſame Statute 


or Recognizance, orthe Debt, this will be 


4 perpetual diſcharge of the Statute and 


Execution thereupon. 


F. D. 106 Fac. on Treſpaſs had judgment, | 


141. Damages, 57. Cofts againſt C. in B. R. 

11 Fane, & brought Error, and Judgment 

was affirmed, and 5 l. there aſſeſſed for 

Coſts for delaying Execution, B. did 

not enter the firſt Judgment, but mean be- 

The firſt tween: the firſt Judgment and the Judg- 
Damages ment in the Writ of Error, he releaſed to 
and Cofts C. all Executions and Demands, yet not- 
A dy withſtanding this Releaſe he had ſued Exe- 
general Curion for the 144 and the 51. on the firſt 
Fords. Judgment, and for the Coſts on the Writ 
of Error. Per Cur, this Releaſe ſhall help 

C. in Aud Ouer. for he had no time to 

plead it: And cho? the Execution be entire, 

der that is no cauſe of diſcharging the whole 

ut only of the firſt Damages and Coſts, 


377. Child and Durrant. 


and he was diſcharged quoad tnem. Cro. Fac. 


| been diſcharged. Dyer 307. F Rep. Clayton's : 


Q. SAA muy 


. „ 29 8 * 4: he as. 33 * 


The Law of Executions, —a89 
By LINE of the fate in Extent. 


If the .Conuſee of a Statute Merchant 
hath the Body and Lands of the Fon ſor 
in Execution, and then the Conuſee ſur- 
renders his Eſtate which he hath by Ex- 


tent, hereby the Execution of the Body i is 
| diſcharged, and he may have Scire facias on 


Audita Ade, Is Ed. 4+ „. 1 Levini 


1217. 4 1 
Upon an Exigent aſter judgment the Where ti this 


| Defendant may not appear gratis, and Drſendapt 


plead a Releaſe of Execution, and have a ®3yappear 
Scire facias, Oc. but upon a Cepi or Reddidit ng 
fe, but being at large he ſhall have Audita g.jeite of 
Quer. Dyer 286. - Execution. 

If three Conulees be in Execution, and Diſcharge | 
the Conuſor doth diſcharge one of them, of one = 


the ſame is a diſcharge of all. 2 Leon. 117. ae, 


: Linecre and Rhodes. 


NESS TE 
5 Eſcape. 


If conuſor go at large by Alent of the 
che Conuſee, the whole Execution of the 
Body and Land is diſcharged. 2 Leon. 117, 

Two were Condemned in Debt, one is 
taken by Cap' ad Sat, and ſuffered by the 
Sheriff to, Tees and then the dther is 
taken in Execution, this is no cauſe to diſ- 
charge him. Cro. El. 748. eg Cale... 

But of a Debt recovered b Judgment it 
the Plaintiff lay the. * ant in P 5 or 

91 


190 


The Law of Executions, 
upon a Capias ad Satisfac', and the Sheriff 
lets him at Liberty, he is diſcharged. 


| If a Man be in Execution by his Body 


and Lands upon a Statute, if the Sheritf 


permit the Conuſor to go at Liberty, yet 


the Execution of the Land is not difchar- 


ged ; Aliter, if he go at large by confent 
of the Conuſee, 1 Leon. Caſe 313. 


By Matter ex poſt facto. 


Where an Adminiſtrator had Judgment 
and Execution for a Debt or Duty due to 
the Inteſtate, and after the Adminiſtration 


is repealed the Defendant ſhall be diſchar- 
ged againſt the Plaintiff, and ſhall be 


chargeable to the new Adminiſtrator in a 
new Action. 2 Sanders 147, 150. Turner 
and Davis. The Law abhors circuity of 
Action. FF 


Of the Land. 
By Releaſe. 
If the Conuſee before Execution releaſe 
to the Conuſor all his Right in or to the 


Land,yethe may ſue Execution of the Land, 
but ſuch a Releaſe made after Execution 


made of the Land, will diſcharge ic. 


It the Conuſee releaſe all his Right in 
the Land, this doth not diſcharge the Sta- 
rute, for the Land is not charged but the 
Body. 10 Rep. 47. b. Lampet's Caſe. - i 


- 8-7 


„ Os a IE 


fe 

he 

id, 
on 
in 
ta; 
the 


If 


Land, and all Actions that he may have by 


this determines the Eſtate by Extent. 


Tf Execution be ſued of Body and Lands 
upon a Statute Merchant or - Staple, and 


that he ought to have Contribution againſt ir aliens 


«ates tf 
9 „ 
* 7 


The Law of Executions, 451 
If the Conuſee releaſe all Right inthe - 
cauſe of the Statute in the ſame Land, this 
diſchargeth the Land. 25 Ed. 3. 81. 
If the Conuſee doth leaſe the Debt, 


B y Deſeent. 


after the Inheritance of part of theſe Lands 
deſcend to the Conuſee all the Execution 
is avoided, for the Duty is perſonal, and 
cannot be divided by Action in Law. 1 
Inſt. 150. PPV 

If the Inheritance of part of the Land 
extended comes to the Conuſee, it deſtroys 
the whole Extent, otherwiſe the Conuſee 
would hold the reſidue of the Land longer 
becauſe the Profits that ſhould go in Satis. 
faction of the Debt muſt be leſs, and this 
would be to the wrong of him in the Re- 
verſion. * 


— 
o 


B ly Phrchaſe. 


| If the Conuſee purchaſe parcel of the Comiee 

Land, and after the Conuſor alien the re. purchaſerii 
ſidue of the Land to a Stranger, F. S. ſhall Parcel of 
hold his Land purchaſed diſcharged, for de £2n% * 


and Conus 


the Conuſee, and he eannot contribute the reſidue. 


ts hithſelf, and for this by his Purchaſe all 
T the 


292 "The Law of Executions, 


the Lands which come to the Hands of 
the Feoffees are diſcharged. Com.72. b. Pope 
and R. But the Conuſors Body and 


Goods are liable. 

If the Conuſee after Execution ſued Pur- 
chaſe any parcel of the Land, by this 
the whole Execution is diſcharged ; but 
this is no diſcharge of the Body and Goods 
of the Conuſor. It the Conuſee purchaſe 
any part of the Land of the Conuſor after 


the Statute or Recognizance entred into, 


this will be no diſcharge of the Statute or 
Recognizance, but the Conuſee may have 
Execution Execution notwithſtanding of the Lands 
of Lands that are left in the Hands of the Conuſee; 
- . or of his Body and Goods. But if the Co- 
Hund of nuſee purchale parcel of the Land, and a 
the Conh- r another parcel, in this 
ſee, Caſe the Land purchaſed by the Stranger 
ſhall be diſcharged of the Execution. 
Purchaſe Will. Humfry, the Conuſor's Father, was 
by way of ſeiſed of divers Lands in Fee, and levied a 
Uſcs ofa Fine of them to the uſe of himſelf for Life, 
Fin. and of part of them to the Plaintiff (in the 
| Hudita Quer) in Tail, and of the reſidue 

to the Conuſee in Fee, and died; and be- 

cauſe the Conuſee afterwards ſued Exe- 
cution he brought this Audita Quer, and 

on Demurrer it was adjudged that this 
Purchaſe in this manner was a ſufficient 

If one acknowledg 


4 Recognizanc to 


85 * another, and after levy a Fine to him of 
part of his Land, his Perſon . 
2 21 | 5 - BY 


—» 02 
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er ((% Oo 7 Q 0? 
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 Plowd. 72. 


n 
Oy ei CEO 
Bar 


if the Purchaſe was after Execution had. 


The Diverſity is this, if the Conuſee Diverſity 


- purchaſe parcel of the Land of the Conuſor between 


after the Statute acknowledged, this will 3 
be no diſcharge of the Statute againſt the Parchafeof 


Conuſor himſelf, but by this the other Pur- —— 


chaſers of the Lands will be diſcharged. acknov- 
But if the Conuſee have the Land deliver- ledged,and 
ed to him in Execution, and after this 2ſter the 


purchaſe parcel of the Land of the Conuſee, ee _— 


this will be a diſcharge of the entire Statute. him in Ex. 
II H. 7. 4. Cro. EL. 7 


30. e 
If a Leſſee for Life makes a Leaſe for 
Years rendring Rent, and after enters into 


2 Statute to J. S. and then enters into an- 

other Statute to F. S. and aſter he doth 
grant his Eſtate to F. S. by this the Execu- 

tion of the Statute made to F. S. is ſuſpended, 

and during that Suſpenſion it ſeems F. D. guſpenſion. 
although he be after it, in time may ſue and 
have the Rent in Execution, 19 Fac. B. R. 
 Harrington's Caſe, wide ſupra. 


Where the Execution is entire, if part is reg- | 


diſcharged all is diſcharged; as where Ex- 
ecution is had of Lands, if he who hath \/ 


Execution releaſe the Execution of one 


Acre, this will diſcharge the Execution of 


the whole, and ſo where the Conuſee pur- 
chaſeth parcel of the Land, and the Co- 


nuſor Enfeoffs others of the refidue, the 
entire Execution is diſcharged, So if an 
Acre of Land charged with the Execution 


V'y | deſcend 


 ged by this, but he may afterwards take 
his Body for the Debt, otherwiſe it were 


The Law of Executions, 
deſcend to him that had it; for the Land 
is appraiſed at yearly value, but where the 
Defendant is taken upon a Recogniſance, 
and was in the Cuſtody of the Sheriff, who 
ſuffers him voluntarily to Eſcape, no Exe- 
cution being of his Lands or Chattels, the 
Lands and Chattels are not difcharged tho' 
the Body is. 1 And. 265. Linacre's Caſe. 
conuſee Conuſee of a Statute took a Fine of the 
takes aFine Land of the Conuſor to the uſe of another, 
to the uſe jt was held no diſcharge of the Execution; 
ol another. for the Statute 27 H. 8. of Uſes, hath in it 

a ſaving of eigne Titles, &c. that the Fe- 
| offees have or after may have. Dyer 149. 
Conuſee If the Conuſor enfeoff the Conuſee of 
re- enſaoſſs the Land, and after the Conuſee re enfeoffs 
the Conu- the Feoffor, the Statute may be extended 
. upon this Law. 25 Ed. 3.51. | 
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| By Defeazauce. 


| Statutes or Recognizances may be difſ- 
charged or ſuſpended by Defeazance 1 
Payment of Money or other Ack. I. A. 
be bound in a Statute to B. in 20 l. and B. 
ſues Execution, and the Lands of 4. are 
delivered to him in Execution, until he 
Tevy the Money, and after B. doth make 
a Defeazance to A. by Indenture, that it 
A. pay 10 l. ſuch a day, that then the Sta- 
rute or Recognizance ſhall be void, if this 
be done accordingly the. Statute and Exe- 
cution is diſcharged, and he may be re- 
lieved by Aud Quer. Dyer 297. - # 
„„ AL os Divers 
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295 


Divers are bound in a Recognizance Suſpenſion 
and one of them dies, his Heir within Age, by reaſon 


and a Scire Facias is brought againſt the 


others, the Execution ſhall be ſuſpended 


againſt them all, for their Land ought to 
be equally charged; and becauſe the 


Land of the one may not be charged du- 


ring the Non- age of the Heir, the other 


enk. Cent. 1. Caſe 69, 


of the non- 
age of the 
Heir. 


ſhall not be chargeable till his full Age. 


Otherwiſe it is where Land is recovered Parol De- 


by Judgment againſt A. and A. dies ſeiſed, 


his Heir within Age, upon a Scire facias to 
execute this Judgment, Age ſhall not be 


granted. And yet Fitz. N. B. 365. where 
a joint Judgment is had againſt three in 


Debt, and one of them die, his Heir with- 


in Age, the Suit muſt be ſtaid for all till 
his Age. 


If a Leaſe be made of all the Land for 


Life or Years aſter a Statute is acknow- 


ledged, and after the Conuſor dies, his Heir 


within Age, this Land during the Leaſe is 


extendible, terra tranſi: cum onere, and this 
Extent ſhall Jaſt during the Lives and the 


Years, but afterwards ſhall be ſuſpended 
during the Nonage of the Heir. Fenk. Cent. 


T1 EeS9g. 7.5 


Statute was acknowledged by B. to S. 


B. fold his Land in Com 51 to Trott, 
and now the Extent was had of Lands in 


the Hands of Trott, who brought bis Aud 
Quer upon a Defeazance made thus, that 
if the Land in the County of Hentford ſhall 
be extended upon the Statute, then the 
e MSG LR. 


8 


murrer. 
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Statute ſhall he void ; and he alledgeth in 


facto, that this Land was extended, and 
Judgment pro Quer, for the Defeazance 


| Was held good. Aoor,Caſe 1097. Trott and 


Where Ar- 
ticles are 
not good to 
"diſcharge 
one of F'x- 
ecution. 

ot 


Spurling. 
3. Was i 


fer forth certain Articles made between 


them to diſcharge him of the Statute, and 


prays to be let to Mainpriſe 3 but it was 
denied, becauſe upon a ſurmiſe only: And 
the Articles are not good to diſcharge him 


of the Execution, but he muſt have Action 


of Covenant: Cro. Fac. 218. Beſton and Ro- 
* 
* | 


By Eſcape, 8 


By voluntary Eſcape the Execution is not 
diſcharged. . eg race 


I the Conuſor go at large by conſent of 


'the Conuſee, the whole Execution of the 
Body and Lands is diſcharged, and the Co- 
nuſor ſhall Have his Land preſently. 2 Leon. 
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147. 


Ika Man be in Execution by his Body 


and Lands upon a Stacute, if the Sheriff 


permit the Conuſor to go at Liberty, yet 


the Execution of the Lands is not diſchar- 


f the Cohuſee. 1 Leon. n. I.... 


gd; Aliter, if he, go at large by conſent 


s 


If A. recover againſt B. in Debt, and B. 
5 taken by _ ad Satirfac', and after the 
Y. 


1eriff ſuffers him to Eſcape, in this Caſe 


5 


„ 


n Execution upon a Statute Mer- | 
chant at the Suit of R. and in Audita Quer 


- ji . 5 2 ; 
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Bis fully diſcharged. Aliter, in Caſe of 


a Statute Merchant, for the Plaintiff ſhal! 
have Execution of his Lands in- ſuch a 
Where the Defendant is taken upon a 
Recognizance, and was in the Cuſtody of 
the Sheriff, who ſuffers him voluntarily to 
Eſcape, no Execution being of his Lands 


or Chattels, the Lands and Chattels are 
not diſcharged though the Body is. 1 And. 


266. Linacre's Calc. 


» uh 


| How and for what Cauſes a Man may be diſ- 


charged out of Execution. 
C. was Condemned in the Sheriffs Court, 


Landon, for Debt, and taken in Execution: 


Aſterwards by Habeas Corpus on Suit in 


B. R. the ſaid Execution with other Cauſes 


was returned; whereupon he was com- 
mitted to the Marſhal in Execution for 
that Debt, and other his Executions in the 


King - Bench, and now all the Executions Diſcharge 
in the King i Bench were diſcharged, and nene 
the Judgment in London reverſed by Writ of, aIby Has. 
Error in the Huftings : And how he ſhould c 

be diſcharged of this Execution was the 
Queſtion. For this Court of King's-Bench 
hath no Record of the Execution but by 
the Return of the Habeas Corpus, and of the 


Reverſal of that Judgment chey have not 


any Record but what is only ſurmiſed. 
And they may not Award a Certiorari to 
Londbn, for they will not return it. Per 


Cur? 


4 — 8 


in London 


The Law of Executions. / 
Cur, all Matters here concerning the Exe» 
cutions being diſcharged, he may be re- 
mitted to London for that Cauſe, and there 
be diſcharged. Cro. Car. 128. Cuſack*s 
One once diſcharged of Execution, ne- 
ver to be taken again. Vide ſupra & infra, 
Wiſeman and Fiſh. Le LOT NOIR 
Not by Ha One in Execution may not be diſcharged 


Corps or by Hah? Corpus or Writ of Privilege. 1 Syd. 
. One in Execution ought not to be let to 


Surmiſe Mainpriſe upon a ſurmiſe only. B. was 
oaly, in Execution upon a Statute Merchant at 
the Suit of R. and in Audita Quer ſet forth 
certain Articles made between them to 
diſcharge him of the Statute, and prays to 
be let toMainpriſe, but it was denied, be- 
cauſe upon a Surmiſe only. Cro. Fac. 218. 
Beſton and Robinſon. e 
Not upon The Court will not diſcharge one in 
a Motion. Execution upon a Motion, but he cught to | 
have Audita Quer. 1 Syd. 777. l 
Apfley was brought be an Hab Corpus to 
the Bar, it was returned that he was com- © 
mitted by the Court of Chancery for a Con- | 
tempt to the Court. Refolved, he ſhould 1 


be diſcharged. But, 13 Fac. Alen and r 

| Wood's Caſe was, Allen was committed to [ 
the Fleet by the Lord Chancellor for a Con- 
tempt in not performing a Decree, and a 
upon that Return the Court refuſed to de- 
liver him. Moor. FP It 
The Plaintiff having two Judgments in le 


this Court againſt the Defendant, and Ex- 
Op ecution 


* 
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ecution againſt him, and he actually in 
Cuſtod Marr, the Defendant forgeth a 
Letter of Attorney to acknowledge Satiſ- 

faction, which being delivered into the 
Office, Walter the Officer certifieth to the 


| Marſhal that he had received a Warrant 


between ſuch Parties, by reaſon whereof 


the Marſhal lets him go. Per Cur), this is 


an Eſcape, unleſs the Attorney's Hand 
were to it, or a Superſedeas delivered, and 

the Court cannot Award any new Execu- 
tion, quia improvide in neither Caſe with- 
out Superſedear One Collet's Caſe. 


Execution reverſed, and Fudgment ſtands, and 
„ tbe Conſequence. AE 


Though the Execution be reverſed, yet 


the Judgment may ſtand good. 


Error of a Judgment and Execution in 
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B. C. The Error aſſign'd was for that Wells 


recovered againſt Dennis 400 Marks, and 


had Execution by Fieri fac*, and upon it 


the Sheriff returned that he had levied 90 J. 
parcel of the Debt, and had the Money 


in Court, and that the Defendant had no 


more Goods, unde, &c. And notwith- Execution 

ſtanding Wells ſued a Cap ad Satisfac' of the rererſed. 
whole 400 Marks, and Exigent upon it, eee = 
and Dennis was Outlawed. The Court re- mention of 
verſed the Outlawry and Execution, for the pare 
it ought to have made mention of the 92 LR. 3 0 | 


Wiſeman 


390 The Lab ok Executions. 
| Wiſeman had Judgment in Debt in B. C. 
againſt Wiliam Fiſh, and then after the 
Year, without any Seire facias, takes out 
a Capias againſt him and Arreſts him, and 
upon this he brought a Writ of Error in 
B. R. and the Judgment was affirmed, but 
the Execution reverſed, becauſe it was 
not warrantable, the Proceſs being errone- 
ous, becauſe he ought to have a Scire facias. 
And the diverſity is where one is lawfully 
taken in Execution, and after diſcharged 
by Writ of Error, and the Judgment af- 
firmed, a new Capiar lies not againſt him, 
one lav- but againſt his Sureties. Execution ſhall 
folly taken be Awarded if he agree not to render him- 
in Execue felf in diſcharge of his Sureties; and if he 
hone =" will not do it, he who recovered hath 
charges by no other Remedy but againſt his Sureties 
Writ of to pay the Condemnation by reaſon of 
Error, no their Recognizance ; but where one is not 
_ Cop hes n- [awfully taken in Execution, as upon er- 
— CONEOUS Proceſs, the Execution is reverſed. 
„bis Sure- And if he be delivered, he may be taken 
ties in Execution again; for the firſt Execu- 
tion was erroneous, and is no Record, be- 
ing reverſed. Godb. 371. Pal. 447. 1 Rol 
40a. Pl. 12. FL MOOR 


© Execution ſuperſeded by Writ of Error: 


Execution If Execution be done aſter notice of 
zfternotice Error brought, or the Roll mark'd,- all may 
or Efron. be undone, elpecially on Capias ad Satiſ- 
faciend?, it the Roll be marked before Exe- 
„ cution 


The Lawof Executions, = 
cution ſued forth, otherwiſe not. Lufton 
and Fohnſon's Caſe, Trin. 14 Car. 2. B. R. 


Note, for a Rule : If a Writ of Error be Writ of 5 


not ſigned by the Chief Juſtice, the Part 
on Motion may take out Execution, un- 
Teſs a new Writ be taken out on Notice 
within a Week or a ſhort time; but if it be 
ſigned, though not returned, the Court 
will give Rules to certifie the Record on a 
ſecond Writ of Error delivered, which in 
this Caſe is a Superſeden. 1 Keb. goa. Ship- 
n ink Noe 4 461 65 we 

After Execution made out, the Defen- 


dant's Attorney ſheweth a Writ of Error 


to the Plaintiff's Attorney, after which 
Execution is done; and, per Cur, it is well 
done. The Writ of Error not being al- 
lowed by the Chief Juſtice within four days 
after the making, and the Court would noc 
undo the Execution. 2 Keb. 294. Brittaine 
and Hawkinſon. And 1 Mod. 112. L Vent. 


5 by 


255. it's Ruled, a Wrie of Error ſhall not unt at 
ſuperſede Execution, unleſs ſhewed to the Error al- 
Party, and he muſt not forecloſe his time lol. 


of having it allowed; for if it be not al- 
lowed by the Court within four days it*; 
no Superſedear. It muſt be ſhewed to the 
Clerk on the other ſide, and allowed by 
the Court. But if Execution be executed 
before ſhewing, or allowance of Error, it 
=O, ..... 
On Fieri facias ſued out, and then re- 


turned that the Goods remain pro defect 5 
emptorum, by Error or Superſedeas ſued out, 


_ after that the Vendition is not t 
2 * * 15 


The Law of Executions. 
but if the Error were allowed before, then 
Superſedeas tho the Sheriff be unpuniſhable, yet Su- 
quia ime. perſedeas, notwithſtanding Execution done, 
provide. hall go quia improvide, 1 Reb. 32g. 

And it Error be brought and ſhewed tp 
the Attorney, if Execution proceed a Su- 
Vis Erro- perſedeas quia Erronice ſhall go. 2 
mt. The Fierifac' is the Execution, and the 
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Venditioni but Proceſs upon it. Aliter, if 


the Sheriff or Attorney Had no notice of 

the Error. I 5 
Allowance Note, The Writ of Error ought to be al- 
_ pf Error, je out, and within four days after that the 
en. Bail ought to be put in, or elſe the Plain- 
tiff may take out Execution. 1 


Maynard in B. C. prayed a Superſedeas 


after Execution executed 1 and 
before th2 Sale of the Goods, upon 2 Roll 


49. and 1 Roll 894. there being a Writ of 


Error duly taken out before, but the Clerk 
of the Errors not being then in Town, it 
was not allowed. Before allowance the 
Court can take no notice of a Writ of Er- 
' ror, 3 Keb. 169. Mule and Warren. In this 
Caſe it appeared after by the Return of the 
Sheriff ot the Scire fatias, that a Superſedeas 
came before Execution, but in truth it 


came after the Goods was Seiſed and before 
the Sale, but after the Sheriff had taken 
Security for the Money and diſcharged the 


| Superſedeas Execution. — Pe -C: ur”, a Saperſedeas after 
after Goods Goods ſeiſed is a Superſedeas as to Sale, 
Ls but the Sheriff having received the Money 
3 Sale. Or taken Secutity, this is not — 


of the Writ lowed within four days after the Suing of 
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by Super ſedeas, but the Sheriff muſt return : 
the Money into Court, 1 Keb. 174. 

In cotton and Daintry's Caſe Judgment 

was given pro Quer, now on Examination 

by the Secondary it appeared that Execu- 

tion was taken out half an hour before any 

Writ of Error ſealed, and ſerved half an 


hour after, but no notice to the Officer, 


yet, per Cur, it was ſet aſide; but no Con- 
tempt, 2 Keb. 505, 508. And the Money 
taken ordered to be brought into Court. 
The Sheriff made a Warrant to the Bai- 
lifff to take the Body in Execution by Ca” 
Sa, and before the Warrant executed, the The BALiiʒu 
Sheriff receives a Superſedeas, the Bailiff Arretts ha- 
having no notice proceeds: the Arreſt is u f de 
not lawful, but the Bailiff is excuſable in g bes 
Treſpaſs: ur M 
A Superſedeas was prayed in the Dean of 
St. Paul's and Capel's Caſe. For ſuing out 
Execution notwithſtanding ſpecial Bail After Bail 
put in (as ought to be) before the Lord in a Wer 
Chief Juftice in Writ of Error, which 1 
nd RE 2 9 on 
though it be but de bene eſſe, yet it's good ,, be taken 
if no exception be made againſt them; and out. 
per Cur, till over: ruled no Execution ought 
to be taken. The notice of Bail put in is 
only to excuſe the Party of Contempt, but 
not neceſſary if the Bail be put in, the 
Court awarded Super ſedeas. 1 Keb. 690. 


Stat. 
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Stat. 1 3 Car. 2. c. 2. Recognizance in Writs LS 
of Error. . 


No Execution ſhall be ſtay'd in any of 
tlie Courts mentioned in 4 Fa. I. 8. 
(dis) in the Courts at Weſtminſter, Coun- 
ties Palatine of Lancaſter, Cheſter or Durham, 
or of the great Seſſions in Wales by Writ of 
Error or Superſedeas thereon, after Verdict 
and judgment thereupon, in any Action 
on Statute 2 Ed. 6. for not ſetting out of 
Tythes, Action on the Caſe, upon promiſe 
for payment of Money, Action ſur Trover; 
Covenant, Detinue and Treſpaſs, unleſs 
ſuch Recognizance as by the ſaid Act is di- 
rected (wiz.) in double the Sum to proſc- 


* * 


cute the Writ of Error with effect. 
| Statute 16 & 19 Car. a. ©, B. 


No Execution ſhall be ſtaid in the King 
Courts at Weſtminſter, Courts of Record ini 
Counties Palatine of Lancaſter, Cheſter, or 
Durham, or in the great Seſſions in any 
the twelve Shires of Wales, by Writ of Er- 
ror after Verdict and Judgment thereupon 
in any perſonal Action; unleſs a Recog- 
nizance, according to the Statute of 3 Fac. 1. 
c. 8. be firſt acknowledged (vis) ro pro- 
ſecure with effect. Neither ſhall Execu- 
tion be ſtaid by Error upon any Judgment 
after Verdict in Dower. or Eje&ione firme, 
unleſs the Plaintiff in ſuch Writ of Error 
become bound to the Defendant in — 
5 | 4 5 : 8 5 75 7 
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Sum as the Court ſhall think fit, that ifthe 
Judgment be affirmed, or the Writ diſcbn- 
tinued in his default, or be nonſuit, he . 
will pay ſuch Damages and Sums of Money, 

to aſcertain which a Writ of Inquiry ſhall 
iſſue, to inquire of the mean Profits and 

Damages (done after the firſt Judgment ) 

a5 ſhall be awarded, and Coſts of Suit. 

Now, in Luſton and Fobnſon's Caſe, Trin. | 
14 Car. 2. B. R. Error without Bail is a Error vith- 
aper ſedeas in Ejectment, notwithſtanding our Bail 4 
the new Act of 13 Car. 2. c. 2. being not 1 og 
within the general words. Treſpaſs. Tho' n 
xecution be ſued forth, if Error be brought 

fore it be executed, it is a Superſedeas, 

In Audita Quer, if there be _ ground 
for it on Record or in Writing, the Plain- 
tiff ſhall have a Superſedeas for ſtaying of =_ 
Execution againſt him ; but otherwiſe if ic 1 
be but matter of Fact; as if the matter for | 
which the Execution was ſued was Uſu- 
rious, or upon Eſcape. 10 Fac. B. Moffon 
and Parry. wot OS On. 
Upon Audita Quer, before Execution de 
had, a Superſedess may be granted, as well 
ef the Land and Goods, as of the Body. 
Mich. 5 Fac. Winder and Coyner's Caſe. Ait 
if one on a Statute Merchant be taken in No Super» 
Execution, and his Land extended, and e; 
Liberate, awarded, a Superſedeas ſfiall not be Ex*=*ipa 
granted for Lands and Goods, becauſe © 
they cannot grant a Superſedeas after Execu- 
tion ſerved and executed. Idem Caſe. 


„ e 
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Reſtitution by reaſon of Reverſal upon Ervor. : 


Plaintiff brings Ejectment, and. hath a | 


* Verdict at the Aſſizes. The Defendant 


brought a Writ of Error, and had it allow- 


ed, and Bail was put in the 24th of Of. 
The Plaintiff the 27th of October after not 
having notice of the Writ of Error enters 


Judgment generally, which refers to the 
-  firſtday of the Term, and took Execution 


the firſt day of the Term, and had it exe- 


cuted before notice of the Writ of Error. 
Refliturion And now it was moved to have Reſtitu- 


awarded tion; for by the ſuing ths Writ of Error, 
for entring and allowance, and Bail put in, the hands 
E of the Court are forecloſed, ſo that they 
n. cannot grant Execution, and fo the Exe- 
tion void. And though the Party ought 


not to be puniſſid for ſuing Execution after 


the Writ of Error allowed, he not having 
notice of it, and fo is not in Contempt, 
yet Reſtitution ought to be made to the 


Defendant. And though the Judgment by 


the general entry refers to the firſt day of 


the Term, ſcilicet, 23 Oct, and Execution, 


is of the ſame Date, which is before the 


allowance of the Writ of Error, which is 
not till the 24th of October, yet the Judg- 


judgment 
on 


Peſt. 


* 


erdld ment being upon a Verdict given in the 

not to be Vacation, upon which Judgment may not 

entred till be entred by the Rules of the Court until 

Jurte die the quarto die poſt, ſcil. 27 OPT was 
| NG BEE, | | udg- 


ds. @-.4 
* 


os dt BS EP: d T eee Ss 


| Judgment ſigned: The Court awarded Re- 


ſtitution without Coſts of either. 3 Levin. 


310. Smith and Cave. 


It was moved in Loveleſs and Harris's 


| Caſe. Mich. 19 Car. 2. B. R. that Money 


taken in Execution might be reſtored, and 
the Execution Superſeded, being taken out ec ution 


| 1 ta ken out 
pendant a Writ of Error in the Exchequer 3 


Chamber on Judgment in B. C. which was Writ ar 


granted per Cur'. For albeit che Record is Errocin 


| fill in B. R. yet Firtually it's there till Cer- Com Scar. 
I tificare of che Tranſcript affirmed or re- 


verſed ; and albeit Execution were execu- 
ted after the Judgment, = being Tefe be- 
fore in the ſame Term the Court Superſe- 


del IE ©: oft 3 „ 
When any Man recbvers any Boſſeſſion In recove- 
or Seifin of Land in any Action by erroneous?) of Land 
Judgment, and afterwards the Judgment 4, Jag. 
is reverſed, then upoi that the Plaintiff in t. 
the Writ of Error ſhall have a Writ of Re- 
ſtituti8n, and that Writ recites the firſt Re- 
covery, and the reverſal of it in the Writ 
of Error is, that the Plaintiff in the Writ 
of Error ſhall be reſtored to his Poſſeſſion 
and Seiſin, ana cum exitihis thereof from 
the time of the Judgment. And the Plain- 
tiff in the Writ of Error ſhall have Exe- 
cution againſt him who recovereth all the 
mean Profits without any regard by whom 
taken; forthe Plaintiff in the Writ of Er- 
ror cannot have any remedy againſt Stran- 
gers, but only againſt him who is Party 
to the Writ of Error, for the Writ is to 
EE ""— com- 


14 
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command the Sheriff to enquire of the If. 
ſues and Profits generally between the Judg- 
ment and the reverſal, with all which he 
who recovers ſhall be charged; and as the 

Mean Pro- Law char ged him with all the Mean Pro- 
ftr. fits, ſo the Law gives him remedy againft 
all Treſpaſſors in the Interim, notwith- 
ſtanding the reverſal. 12 Rep. in Vivian and 
3 | 1% T * G os 
But in Simpſon and Fackſon's Cale, Error 
of a eee Durham tor, the Plaintiff, 
the Judgment being reverſed. in B. R. a 
Writ of Reſtitution was awarded, and to 
enquire what were the Profits of the Land 
recovered. tempore judicii, which waß the 
7 Aug. 19 Fac. Whereupon the Inquiſition 
returned that they amounted to io the 
Writ was ruled to be ill; for it ought not 
to have been what the Profits of the Land 
amounted to from the Judgment, for the 
Plaintiff is not to anſwer the Profits longer 
than from the time of che Execution: ſued 
which was long after. And the Plaintiff 
in the Writ of Error had a new Writ of 
Reſtitution, which was to enquire what 
Profits of the Land the Plainti who reco- 
vered had taken colore juditii predict which 
was:7 Aug. 19 fac. and alter: the reverſal | « 
thereof, and the Writ was filed, and the 
Plaintiff had Execution of the Damages 
found by that Writ. Cre. Fac. 698. J 


The Court in Mingfeld and Valence's Cale 


"6 was moved to, have Reſtitution, of Money 
out of the Hands of a Sheri Wiel he 
ene 8 * 


x. + - * "= ; 3 X 
an iS id... Kit ad. 4 e*s.<c 


had levied upon Execution, ' becauſe it 
iſſued forth erroneoufly; for before the 
Execution taken forth, the Defendant 
brought a Writ of Error in Cam Scace, 
and the Record was removed thither; and 
although the late Act faith, That a Writ 
of Error ſhall be no Superſedeas to ftay Exe- Se 
cution, yet the Record being removed in ᷑ ę˙éh 
to the Exchequer, it is not wow before us, 
nor was at the time of the Execution iſſued 
forth. And this being after a Verdict and 
Judgment, the Error is no Super ſedeas, fo 
it is miſchievous both ways: Therefore the 
Court awarded a Superſedeas quia erronice, 
to Superſede the Execution, and awarded Money ta- 
the raking of the-Money out of the Sheriffs __ 


Hands. Hill. 1650. B. R. Stiles 414, 415. — 


8 By vacating of the Judgment. IEP 


Judgment was had in Scire facias againſt 
the Bail, and Execution of the Money 
levied ; and aſter the Judgment was vaca- 
ted, being unduly obrained, there being 
no Capias againſt = Principal filed, ana 
Reſtiturion.awarded, and after the Defen- 
dant brought Treſpaſs againſt the Plaintiff 
in the firſt Action for taking the Goods. 
Per Tur, it well lies againſt the Party for 
the vacating ofthe Judgment, and is as if it 
ne ver had been, and not like a Judgment re- 
verſed by Error. But if an Action be brought 
againſt the Sheriff he may plead the Writ 


only, 


X 3 
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ney,. and 
not to the 


Term, 


- who recovered: ; 


ton and Ammer. 9 5 

But if a Man recover Dama 
nant (as the Caſe was) agai 
an Elegtt of his Chattelz and of the Moie- 
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only, but the Party ought to plead not 


only the Writ but the Judgment. Twiſden 
| ſaid, he was not ſatisfied with the Judg- 
ment in this Caſe, which was in the time 


of Gln Chief Juſtice, nor yet is, to make a 
Man a Trefpaſlor by relation; for when 
the Execution was ſerved, there was a 
Judgment, tho” vacated afterwards: 1 Lev. 


95. Turner and Felgate. x Sid. Meſme Caſe, 


Felgate and Mole. 1 Reb. 488. 


Refitution in Fieri facias and Utlewry. 


Where to If a Man recover Damaggs, and hath 
be reſtored Execution by Fieri facies, 2 
to the Me- Heri facias the Sheriff ſells the Term for 
Yearsto a Stranger, afterwards the Jude: | 


and upon the 


ment is reverſed, he ſhall only bereſtored 


to the Money for which the Term was ſold, 


and not to the Term it ſelf, becauſe the 
Sheriff had ſold it by command of the Writ 
of Fieri fac 8 Rep. 143. Dr. Drurie's Caſe, 
27. b. Adanning's Cale, Godb. 27. 


I 


sin Cove- 


ty of Lands, and the Sheriff upon this 
Writ delivers a Leaſe for Years of Land 
which B. had to the value of 30 l. to him 
rationabile pretium & 
extenturs (as the words were) to have as 
bis own Term in full Satisfaction of 50 1. 
VV | re 


CT: 1 


? 


Lali 


B. and had 


0 
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King. 5 Rep. 90. Hoe's Cafe. | 
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part of the Sum recovered; and after B. Where one 
reverſeth the ſaid Judgment, B. ſhall be re- ſhall be re- 


| ſtored to the Term it ſelf, and not to the ſtored to 


value; for although the Sheriff might have 1 


ſold the Term upon this Writ, yet here is got to the 


not any Sale to a Stranger, but a delivery valoe. 


of a Term to the Party who recovers by 


way of Extent without any Sale, and there- 


fore the Owner fhall be reſtored, and the 
Sheriff is not bound by this Writ to ſell the 


Term, as he is on a Scire fac. Paſeh. 16 Fac. 
B. R. Buckhur#t and May, per tot” Cur, fed 
Qu. for it ſeems to be a dale, 
being delivered to the Party (according to 


all the Term 


the value in groſs, and not annual) ſo it 
is if perſonal Goods were delivered to the 

Party per ratiomabile pretium 68 extentum; 

upon a reverſal of the Judgment he ſhall be 


reſtored to the Goods themſelves for the 


\ 


fmt reboot 8 | 
But now; If the Goods of one-Qutlaw'd Hov it is 
are ſold by the Sheriff upon a Writ of Cap. upon 2 ro- 
Nusa. & c. and after the Outlawry is rever- __ 3 1 
ſed by Writ of Error, the Defendant ſhall Ys << 


have Reſtitution of his Goods: But if the 


Sheriff by force of a Fieri facies ſell Goods, 
and after the Judgment is reverſed by Writ 
of Error, the Defendant ſhall not have Re- 
ſtitution of the Goods, but the value of 


them, but in the Caſe of Cap* Ulagar the 


Sheriff is not compellable to make and levy 


the Debt of the Goods, &. of the Defen-. 


dant, but may keep them to the uſe of the 


X 4 : The 


— * _ F * 1 4 * 
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The Sheriff delivers a Term upon Exe- 
tion grounded upon a Teftatum where none 


* was filed, which is void, the Party ſnall 


be reſtored to his Term again. And al- 
though it was valued by the Jury but at 
1007. and delivered to the Plaintiff to hold 
ut bona & catalla ſua, yet the Defendant 
ſhall have it again; for he being the Party 
himſelf, this is but in Law a bare delivery 
in Specie, which ought to be reſtored in 
Specie again, and does not alter the Pro- 
perty abſolutely, but attends the Execu- 
tion to be good or ill, as it is. But if the 
ale had been to a Stranger by the Sheriff 
for 100 J. though the value was 1000 J. 


Sil - Ih yet upon reverſal he ſhall never have the 


There Re. Term again, but the Money (vix.) the 


flitution 1 00 J. For it is the folly of the Party that 
{hall be in he did not pay the Judgment; and if ſuch 
Specie, and Sales ſhould be avoided, none would buy 
on the, Goods of the Sheriff. Nl. 180. Goodier and 


Funce. ws 


I. brought Debt againſt Sir V. Reade for 


| 7 pool. as Executor in London, de bonis' Te- 


ſtatoris, and 5 J. Damages de boni: Propriii, 
Cc. upon a Fiert facias into London, the 
Sheriff returns that he had waſted the Goods, 
and that he had no Goods of his own. 
Whereupon L. took out a Heri facias againſt 
him into Durham, de bonis propriis, and the 
For want Writ was Quod Teſtatum eſt, that he had 
of a Te. Goods there ; but indeed there was no Te- 
tam upon ffntum upon the Roll, nor Warrant for the 
the Rell. Writ, whereupon a Superſedeas was e 
<-> A 5 TY 5 HE 


The Lam of Executions. _ 
ed, and an Execution made upon that Writ 
by Sale of a Leaſe diſcharged. Hob. 68. 
Leiceſter againſt Sir V. Reade, © 
Sanders, in Hart and Malher's Caſe, 
_ prayed Reſtitution upon an Execution made 


out after the Death of the Defendant in 


the Writ of Error, ſuppoſing the Writ 

thereby abated, as it does by the Death of 
the Plaintiff in the Writ a Error, as was 
agreed by all. But per Cur, not by the 


Death of the Defendant, but there muſt be 
a Scire facias againſt the Executors. 2 Keb. 


571. | 


Pleading to Scire facias for Reſtitution. 


The Wife, dum fila, recovered in B. R. 
in Action on the Caſe 26 J. 13 d. 4 d. and 


had Execution of it, and is yet poſſeſs'd. 


The ſaid judgment was reverſed in the 
Exchequer Chamber, and Reſtitution award- 
ed, and afterwards ſhe took H. to Husband. 


The Plaintiff brought a Scire facias to have 


313 


Reſtitution. Defehdant pleads, that after pleading of 
the reverſal had, and before the Purchaſe Payment 


of this Writ, he paid to the Plaintiff the ill. 


| ſaid Debt and Coſts, ab/q; hoe, that they 
polleſſonat ſunt of the ſaid Money, prove. 


Per Cur, the Plea and Traverſe are both 


ill. The Pleading of Payment is ill, be- 


cauſe it is grounded and affirmed againſt 


a Record, and Payment being againſt 
matter of Record cannot be a gs? 
„ gs ? „„ 


14 The Law of Executions. 
unleſs by matter of Record. Ina Seire fac 
to have Execution, payment is no Plea in 
diſcharge thereof, no more is it in a Scire 
facias to have Reſtitution. By Berkley, 
payment had been a good Plea if he had 
- relied thereon , becauſe he averrs, that 
thereby the Party is ſatisfied. And in dr 
vers Cafes, matter of Fact may be pleaded 
in diſcharge ; as in Debt upon an Eſcape 
he may plead, that the Plaintiff command- 
ce. him to let him out of Execution, and 
Travaife ſuch like; but by all the Court the Traverſe 
# is immaterial and idle; and by his Tra- 
verſe he waves his Pleading of the Pay-_ 
ment, which being eſpecially ſhewn for 
cauſe of Demurrer, is good, and Judgment 
azainſt the Defendant. Cro. Car. 328. Veſey 
againſt Harris & Ux. _— | 3 


Scire facias to have Execution of Lands ex- 
tended. Vide 2 Sand. 72. ö 


mmile of Andita Quer was brought to avoid Exe- 
Fayment. cution.of a Judgment, and ſurmiſed, that 
after the Judgment he had paid the entire 
Sum. By Popbam ſuch a Surmiſe ſhall not 
avoid a judgment upon a bare payment with- 
out Writing, or other matter of Evidence, 
no more than it is any Plea to bar an Execu- 
tion by Fr.fae? or Sci fac?. But by the other 
Judges it was held a good Surmite ; for this 
is not only a Suit in Law but in Equity. 
It is as a Commiſſion to examine the * 
or 
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for it is not any reaſon if the Money be 


ſatisfied he ſhould lie in Execution. 'Cro. 
Fac. 29. Ogve l and Raudeb. „„ 


. Sheriffs Fees for Execution. 


The Sheriffs of Londen brought Debt of 
350. for their Fees for executing a Capies 
ad Satisfaciend directed to them, and de- 
manded by force of the Statute of 29 Eliz. 
c. 4. 12 d. in the Pound for the firſt 100 J. 
and 64. in the Pound for the refidue. De- 


murrer, becauſe there is not any Action 


given by the Statute.» 2. Becauſe they 


ought to have but 64. in the Pound, where 


the Sum exceed 50 J. and fo was the Opi- 
nion of the Court. Sed Bs, Cro. EI. Garney 


and Soames, fo. 335. 
It was adjudged in Eiſter and Bromley's 


Caſe, Cro. Car. 286, 287. the Sheriff ſhall 


have 12 4. in the Pound for every Pound 


of the firſt 102 J. and 6 d. for every Pound 
over the 100 h, And though it be provided 


in the Statutes, that this ſhall not extend 
to Cities or Corporations, yet that is only 
to be intended for the executing Judg- 
ments in the ſaid Corporations, and not 
to their executing Judgments out of Supe- 


rior Courts. 


Information an the Statute of 29 Eliz, 
for taking above 12 4 in the Pound for 
executing Proceſs upon Judgment in B. C. 
The Defendant pleaded the Proviſo in the 


Statue, 


315 
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The Lat dt Exetuttons. 
Statute, wherein all Cities and Gorpora- 
tions and their Officers are encepted. De- 
murrer. Per Curꝭ the Statute ſhall be ex- 

pounded as well for ſerving Executions 


upon Judgment in other Courts as in their 
own Courts. Oro. El. 265, The Sheriff of 


Glouce ter's Caſe. 


Debt for 121. by the Sheriffs f Hm 
ſor their Fees upon che Statute ol 28 Eliz. 
. 4. for doing Execution. The Statute is, 
they ſhall not receive ultra fach a Sum. 
Per. Cu, that implies that they may take 
ſo much as is not prohibited, and although 
the Statute doth not give an Action for it, 
yet becauſe it ĩs a Duty, an Action is giren 
them by Law. Moor. The Sheriffs Lon- 
don and Michels Caſe. 5 


Te. and Execation in vf. Cour | 
lade 


Treſpaſs of ding his Houſe; * ta- 
king a _ till the Plaintiff paid 225. De. 
Fendant juſtifies by Plaint and Judgment in 
Wakefield, and Precept of eee A 
tik Demurrs. 


Fs He ſaid quedam Caria, and faith not 
what it is. 


2. Taliter proceſſum eft till luagment, which 


| 15 ill i in Inferior Court. 


3. The Defendant ut Ballva Sanden. i 
tooks 1:41, 55 
4 T he 


4. The Execution is at ſuch a Place in 
the ſame, Pariſh predic, but faith not in 
Furiſdidianem, tor though a Village and | 
Pariſh. may be of Coextent, yet not à 1 
Mannour and Pariſh, as 29 Car. I. Serin ; 
ton Talbots Cale. Per Cur", all the Excep- 
tions are material. Mich. 23 Car. 2. B. R. 
Gamble and Forreft. 925 155 
P.ca to an Action of Falſe Impriſon- Plea to an 
ment was, that St. Edmondsbury is an an- Aftion of 
cient Borough, and that the Defendant, en _ 
infra Furiſdictionem Curie de Recordo of the Ir 
{aid Borough, was indebted to the Defen- 
dant, and for the Recovery of it the De- 
tendanr implacitaſſet"in eadim Curia & inve- 
uit pleg ad proſequend Sectam ſuam & ſuper- 
| inde taliter proceſſum fuit in eadem Curia, that 
he had judgment and Execution which he 
delivered to the Defendant, being a Bay- 
liff, who at D. infra Fariſdictionem Curie 
molliter, &. Per Cur?, this ſhort way of The Plead- 
Pleading a Judgment in the Inferior Court ing a Judg- 
; by implacitaſſet O& talit proceſs fuit, that he ment in an 
recovered, is good, although anciently kgs 
was otherwiſe uſed. But they ought to 
begin the Plea without levying the Plaint, 
as in Adams and Vemon's Caſe. Lewins. = 
They muſt plead a Plaint levied, with- They mut 
out which they cannot hold Plea ; for Plead a 3 
- Proceeding without Plaint, is void. But Flaint le- vl 
in this Caſe, by Hale Chief Juſtice, the 4 
implacitaſſet and Pledges found are Tanta- 
mount. 3 Lewns 404. Patrick and Fobnſon. 


* 
3 


Che Law df Executions, 
Judgment i in Inferior Court is pleadable 
in Bar in a Superior Court ; and it is alſb 


lime tin in Abatement, if it be for the 
me — xa 2 Levis 93. Athinſos and 


Ar. 


1 
4 
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An Aſſignment of Lands extended upon 
a Recognizance by Barggin and Sale. 
His Indenture made, &c. Between 

I I. B. of, &c. of the one part, and C. D. 
of, &c. and O. F. of, &c. of the other part, 

Witneſſeth, Whereas R. R. by the name 

of, &c. in and by one Recognizance bear- 

ing date, &c! taken, acknowledged and 

{caled before Sir J. H. Kt. Lord Chief Ju- 

tice of England, according to the Form of 

the Statute for recovery of Debts in that 

Caſe provided, ſtandeth bound unto the 

ſaid T. B. in the Sum of 500 J. payable, 

&c. as by the ſame Recognizance. © 

And whereas alſo the ſaid T. B. hath 
extended, and to him is delivered in Exe- 
cution the Mannour of 3. with the Ap- 
purtenances in the County of S. at the 
yearly Rent of, &c. by reaſon of the non- 

payment of the ſaid Sum of 500 l. Now 
the ſaid T. B. for divers good Cauſes and 

Conſiderations him thereunto moving, hath. 
Bargained, Sold, Aſſigned, and: Set-over 


| unto the ſaid C. D. and O. F. all the ſaid 


Manour of B. with the Appurtenances, and 
all the Eſtate, Right, Title, Claim and De- 
mand whatſoever, which he the ſaid T. B. 
hath by reaſon of the ſaid Extent of, in, 
and to the ſaid Mannour, and of, in and 
to every part and parcel thereof, and in 
and to all and ſingular the — 
e OT 8 


226 The Law of Eretiitions: 


Lands and Tenements ſo extended, and 
delivered in Execution as aforeſaid. And 


the ſaid F. B. for. hiniſelf, his, &c. doth 


Covenant and Grant to and with the ſaid 
C. D. and O. F. their, &c. that he the ſaid 
T. B. hath not done or ſuffered any act of 
thing, and that he the ſaid T. B. his Exe- 
cutors or Adminiſtrators at any time or 
times hereafter ſhall not do any act or acts, 
thing or things, whereby the ſaid Ex- 
tent or Extents, or the Eſtate, Title or In- 
tereſt of the ſaid C. D. and O. F. or either 
of them, or of the Executors, Adminiſtra- 


tors or Aſſigns of them or either of them, 


by reaſon of the ſaid Extent may in any 
wiſe be hurt, hindred or impeached, diſ- 


charged or made void. And farther, that 


he the ſaid T. B. bis Executors and Admini- 


| ftrators ſhall and will at the reaſonable Re- 


ueſt, Coſts and Charges in the Law of the 


aid C. D. and O. F. or either of them, 


make, do, and ſuffer to be done, made or 
acknowledged all and every ſuch lawful 
and 3 act and acts, thing and 
things, 


Extent and Execution unto the ſaid C. D. 


and O. F. as by their or either of their 


Councel learned in the Law ſhall be rea- 
&c. 


A Bar- 


vice and devices in the Law what- 
ſoever, for the further Aſſurance, Surety 
and Conveying of the Premiſſes for and 
during all the time and term of the ſaid 


ſonably deviſed or required. In witneſs, | 


% —_—_ ee ͤ y d 


R 


|| DA Bargain and Sale of a Term for Tears, 
taten in Execution by a Fieri facias. 


Phi Indenture made, &c. Between 
I W. S. one of the Bailiff of J. G. Eſqz 
Sheriff of the County of, &c. of the one 


part, and D. ©. of, &. of the other part. 


| Whereas W. P. of, &c. at the time of ma- 


king che Warranc herein after mentioned 
was poſſeſs d of a Term for Years yet to 


come and unexpired, of and in all that 


Meſſuage, &c. in, &c. in his own Right, 


or in the Right of M. his Wife. And where- 
as N. C. of, &c. in the Court of Commun 
|| Pleas at Weſtminſter (in ſuch a Term) did 
obtain againſt the ſaid W. P. one Judgment 
for 401. Debt, and 36s. Coſts of Suit, 
upon which Judgment in the Term of St. 

| Michael laſt paſt a Writ of Heri faciar, re- 


| rutnable in Octab. St. Hillarii iſſued ont of 
the ſaid Court, and was directed and deli- 


vored unto the ſaid Sheriff in Form of Law; 
to be executed; which ſaid Sheriff on the 


id Second Day of December laſt, made his 
22 unto the ſaid W. S. and others 


| jointly and ſeverally, for the Execution 
of the ſaid Writ. And the ſaid W. S. by 
| the ſaid Writ and the ſaid Warrant to 
| him made as aforeſaid, hath entred into 
and upon the ſaid Meſſuage, &c. and 
| ſeized and taken the ſame together with 
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the Eſtate; Term * Intereſt of the ſaid 


W. P. 
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olf the ſaid Writ and Warrant, and for and 


may, n W to N 


The Lats of Executions. | 


W. P. therein. Now this Indenture Wit- 
neſſeth, That the ſaid W. S. in purſuance 


in Conſideration of 5.4. to him by the ſaid 


D. C. before che Sealing and Delixery here - 


of well and truly in hand paid, Hath Bar- 


; Rur and Sold, and by theſe Preſentsdoth 


clearly and abſolutely Bargain and 
Sell ane the ſaid D. C. for 2045 during al 


che remainder of ſuch Term and Terms of 
"Years, as the Haid W. P. in his own ght, 


or in the Right of his ſaid Wife, bad 
che ſaid Meſſuage, in as large and plc 
manner as the lid W. P. 82 and M. 


Wife, or either of them, their or Fir bf 


hel 


their Execycors,. Adminiſtraors of AM 


or e . 
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| Acquittance and Releaſe of an Extent by 


. an Adminiſtratrix. 


| | A. B. of, &c. Adminiftratrix of the 


Goods and Chattels of O. O. Gent. de- 
Ceaſed, do acknowledge my ſelf to have 


had and received of and from C. D. of, &c. 


the Sum of, &c. of lawful Money of Eng- 


1 being the Conſideration Money whic 


e ſaid C D. payeth to me, for the Vaca - 


ting and Diſcharging of an Extent on a 
| Statute Staple heretofore acknowledged 


and entred into by the ſaid C. D. unto the 


laid O. O. and alſo for the buying in and 
compounding of the ſaid Extent by vertue 
or colour of the ſaid Statute, and alfo for 
all my Intereſt and Detnand in the ſame 
| Statute and Extent, of which ſaid Sum of, 
| &c. I do hereby acknowledge the Receipt, 
and by theſe Preſents do for me, my Exe- 
cutors and Adminiſtrators, remile, releaſe, 
and for ever quit Claim unto the ſaid C. D. 


the ſaid Statute and Extent, and all manner 


of Proceſs and Proceedings whatſoever, 


occaſioned by reaſon thereof. In witneſs, 
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